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INTRODUCTION TO THE SECOND EDITION. 



In preparing, with Lord Blackburn's kind permission, a 
second edition of this work, I felt it important that the 
reader should be able to see at a glance what, * n &U mate- 
rial respects, were the words of the original text. 

I have therefore endeavoured clearly to distinguish, by 
the use of brackets, wherever I have deem it necessary to 
do so, all new matter which has been introduced either by 
way of addition or alteration and fo* which I am alone re- 
sponsible. 

The whole of the Chapters on "Equitable Interests and 
Assignments," on "Damages," and on "Interest," are my 
own, as well as a considerable portion of that on "Condi- 
tions Precedent" and the "Remedies of the Parties." 

I take, with pleasure, this opportunity of thanking my 
friends of the Middle Temple, Mr. A. V. Blumberg, and 
Mr. R. W. Wallace, for help kindly given me in the task 
of correcting the proof sheets. My thanks are also more 
particularly due to Mr. C. H. L. Neish, Mr. Lionel Good- 
rich, and Mr. P. H. Salusbury, for much general assist- 
ance, and especially to Mr. S. J. Fraser Macleod for much 
valuable criticism and nssistance in the preparation of the 
Chapter on Equitable Interests and Assignments. 

J. C. GRAHAM. 

Temple, 1885. 
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INTRODUCTION TO THE FIRST EDITION. 



It is often of much importance to determine whether a 
litigant has a legal property in the subject-matter of dispute 
or merely a right of action against a person. The form of 
the remedy very frequently depends upon the answer to this 
question ; for instance, a plaintiff cannot maintain trover or 
trespass de bonis asportatis, unless he has a right to the 
possession of the goods which are the subject of the action; 
neither can a vendor of goods maintain an action of goods 
bargained and sold unless the property has been transfer- 
red to the purchaser. And not only may the technical 
forms of action depend upon this, but sometimes the sub- 
stantial question itself turns upon it ; if property is de- 
stroyed either by pure accident or by the wrongful act of a 
party who is unable to pay for it, the loss in general falls 
upon the ownep of the property ; and in cases of insolvency, 
a creditor who has a legal or equitable right to a thing has 
the full benefit of it, whilst one whose claim is only against 
the person of the debtor, can obtain no more than a pro- 
portion of the insolvent estate along with the other credi- 
tors. In such cases, therefore, it is commonly one of the 
most important inquiries whether the creditor has any right 
to some specific property or not. 

It is the object of the following Treatise to investigate 
one branch of this important subject, viz., how the legal 
interest in moveable corporeal property is affected by a sale 
of it. 

Railway shares, stock, &c, and those kinds of property 
that are not tangible are of a different nature, and so is the 
property in the materials on which contracts or documents 
of title are written, which, in general, is considered as at- 
tached to the writing on them. And the law regulating the 
property in ships in some degree differs from that affecting 
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Vlll INTBODUCTION TO THE FIRST EDITION. 

other. moveable property, but as the law respecting them 
has been treated of by Lord Tenterden, in his Treatise on 
Shipping, it is not intended to touch upon that subject. 

But subject to these exceptions, the law is the same as 
regards all moveable property, whether it be live stock or 
dead, manufactured goods or raw material, in short, of 
everything capable of touch and not fixed to the soil. The 
object of this Treatise, as already stated, is to discuss how 
far the property in goods, is, by the law of England, affect- 
ed by an agreement concerning the sale of them. 

By the common law of England, no peculiar form is re- 
quired to give validity to a contract or agreement. It is 
essential that there be a mutual assent of both parties as to 
what is agreed upon, and also (unless the agreement be by 
deed) that there be a consideration for the engagement of 
the parties, for if not, the agreement is merely honorary 
and not enforced by the law ; but if these essential circum- 
stances can be shown to exist the common law is satisfied. 
The agreement might, at common law, be enforced, if the 
mutual assent of the parties and the consideration could be 
proved by any evidence. But by statute law, no contract 
for the sale of any goods, wares, or merchandize for the 
price of 10Z. or upwards sh^ll be allowed to be good except 
there be evidence of a particular character. When this 
evidence exists the effect of the agreement is the same as it 
would have been at common law. 

A contract concerning the sale of goods may be defined to 
be a mutual agreement between the owner of goods and 
another, that the property in the goods shall for some price 
or consideration be transferred to the other, at such a time 
and in such a manner as is then agreed. If the considera- 
tion to be given for the goods is not money, it might, per- 
haps in popular language, rather be called barter than sale, 
but the legal effect is the same in both cases. 

Such an agreement may have different effects in lawupon 
the ownership of the goods to which it relates. It may be 
an agreement perfectly binding on the parties so as to give 
either of them a remedy against the person and general 
estate of the other for any default in fulfilling his part of 
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INTRODUCTION TO THE FIRST EDITION. IX 

the agreement, but having no effect on the property or right 
of possession in the goods, and giving the proposed pur- 
chaser neither the rights nor the liabilities of the proprietor; 
so that he has no preferable right to the goods themselves, 
nor any means of enforcing his demand against them more 
than any other creditor, and on the other hand he is not 
liable to any loss arising from the destruction or injury of 
the goods. 

Such agreements are generally called " Executory Agree- 
ments." 

Or it may be an agreement amounting to a bargain and 
sale of the goods, transferring to the purchaser the general 
property in the goods, and with it the rights and liabilities 
attached to property, so that the purchaser has a specific 
interest in the goods themselves, of which he may avail 
himself, independently of his remedy against the vendor on 
the contract, and on the other hand making him liable to 
the general risk of any loss befalling the goods. Such an 
agreement is sometimes called an executed sale, but it is 
more technically called "a bargain and sale of the goods." 
When goods are bargained and sold, the vendor, if unpaid, 
still retains certain rights over the goods until they are de- 
livered. 

Such being the outline of the law, there are different 
•points which it will be convenient to treat of separately, 
viz.:— 

1st, What is required to satisfy the provisions of the 
statute law, and render an agreement concerning the sale of 
goods capable of being enforced. 

2ndly, What agreements amount to a bargain and sale, 
and what are but executory. 

3rdly, What are the rights reserved to a vendor when the 
general property is transferred to the purchaser, but before 
it is delivered into his possession. 
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*A TREATISE [*i] 

ON THE' 

CONTRACT OF SALE, 

ETC. 



PART I. 

OF THE SEVENTEENTH SECTION OF THE STATUTE OF FRAUDS. 



CHAPTER L 

WHAT AGREEMENTS ARE WITHIN IT. 

The 17th section of 29 Car. 2, c. 3, made for the prevention of 
frauds and perjuries, commonly called the Statute of Frauds, is in 
the following Words: — "And be it enacted, that from and after the 
"said four-and-twentieth day of June (a. d. 1677), no contract for 
" the sale of any goods, wares, or merchandizes, for the price of 
" 10Z. or upwards, shall be allowed to be good, except the buyer 
"shall accept part of the goods so sold, and actually receive the 
" same, or give something in earnest to bind the bargain, or in part 
" payment, or that some note or memorandum in writing of the said 
"bargain be made and signed by the parties to be charged by such 
"contract, or their agents thereunto lawfully authorized" (a). 
♦[Lord Blackburn, in the case of Maddison v. Alderson (6), [*2] 

(a) [The fourth section enacts " That no action shall be brought to charge any 
" executor or administrator upon any special promise to answer damages out of 
" his own estate; or whereby to charge the defendant upon any special promise 
"to answer for the debt, default, or miscarriage of another person; or to charge 
*' any person upon any agreement made upon consideration of marriage; or upon 
*■ any contractor sale of lands, tenements, or hereditaments, or any interest in 
" or concerning them; or upon any agreement that is not to be performed with- 
'* in the space of one year from the making thereof; unless the agreement upon 
*" which such action shall be brought, or some memorandum or note thereof, 
" shall be in writing, and signed by the party to be charged therewith, or some 
4 "other person thereunto by him lawfully authorised. ,, ] 

(b) Maddimn v. Alderson, 8 Ap. Ca. 488; 52 L. J. Q. B. 749. See also the 
judgment of Brett, L. J., in Britain v. Rossiter, in 1879, 11 Q. B. D. 127; 48 
L. J. Q. B. 363. 
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2 THE SEVENTEENTH SECTION. [Pt. L 

in 1883, said, speaking of the effect of these sections, "I think it is 
"now finally settled that the true construction of the Statute of 
"Frauds, both the 4th and 17th sections, is not to render the con- 
" tracts within them void, still less illegal, but is to render the kind 
"of evidence required indispensable when it is sought to enforce 
"the contract" (c).] 

This important enactment is applicable to every sale of tangible 
moveable property, though not to sales of shares in a company or 
other intangible property (d). 

At one time a question was made whether public sales by auction 
were not excepted from its operation. In Simon v. Motivos (e), in 
1766, Lord Mansfield thought that a sale by auction, from the pub- 
licity of its nature, was not within the mischief aimed at by the 
statute, namely, the temptation to commit frauds and perjuries; and 
the rest of the King's Bench seem to have agreed with him, but the 
case was decided upon another ground, as the requisites of the 
statute had in fact been complied with. 

In Hinde v. Whitehouse (/), in 1806, Lord Ellenborough expressed 
a stroDg opinion that sales by auction were within the statute, and 
that the opinion expressed by Simon v. Motivos (g) was ill-founded, 
but it was not necessary to decide the point as the requisites of the 
statute were in that case also complied with. 

[*3] In Kenworthy v. Schofield (h), in 1824, the point was ♦de- 
cided. In that case there was a sale by auction of goods above 102. 
in value, and the requisites of the statute were not complied with. 
The King's Bench decided that the contract could not be enforced; 
this decision has always been acted upon (i). 

It was an unsettled point whether the provisions of the Statute 
of Frauds were applicable to contracts for the sale of goods which 
wore at the time of the contract not in a state capable of being de- 
livered according to the provisions of the contract : a more recent 
statute has rendered the point no longer important, but it may be 
worth while to state the difficulty. 

In Toicers v. Osborne (k), in 1724, Pratt, C. J., decided that an 
agreement to make a chariot was not within the statute, which he 
said related only to contracts in which the seller was to deliver the 
goods immediately. 



(c) [An agreement which was made verbally abroad, and was good there, 
cannot be enforced here if it comes within the Statute of Frauds, Leroux v. 
Brown, 12 C. B. 801, in 1R52; 22 L. J. C. P. 1. But very considerable doubt 
was thrown on this case by Willes, J., in William* v. Whaler, 8 C. B. N. S. 
299, in I860.] 

(d) Humble v. Milchdl, 11 A. & E. 205. 

(e) Simon v. Motivos, W. Bl. 599; S. C. 3 Burr. 1921. 
(/) Hinde v. Whitehouse, 7 East, 558. 

Iff) Simon v. Motivos, 7 East, 558. 

('*) Kenworthy v. Schofield, 2 B. & C. 945. 

(?) See also Pierce v. Corf, L. R. 9 Q. B. 210; 43 L. J. Q. B. 52. 

(k) Towers v. Osborne, 1 Strange, 506. 
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In Clayton v. Andrew* (Z), in 1767, the King's Bench confirmed 
this case, and held that a contract to deliver wheat (then nnthrashed) 
in a month from the time of the agreement was not within the 
statute. 

In Groves v. Buck (m), in 1814, the King's Bench decided that 
an agreement to purchase a quantity of oak pins, not yet cut out 
of the slab, was not within the statute. 

The principle of these cases, decided by great Judges, including 
Pratt, C. J., Lord Mansfield, and Lord Ellenborough, seems to have 
been either that the word bargain in the statute must be taken in the 
strict techoical sense, so as to exclude all executory contracts not 
amounting to a bargain and sale, or else that, as the statute said 
the contract was to be good if the buyer " accepted and actually 
received," part of the goods, it could only be meant to apply to con- 
tracts where it was possible to accept and receive part of the goods. 
It is clear that the buyer could neither accept nor receive the 
♦chariot before it was built, the corn before it was thrashed, [*4] 
or the oak pins before they were cut out 

On the other hand, in Rondeau v. Wyatt (n), in 1792, the Court 
of Common Pleas decided, after taking time to consider, that a 
contract to supply goods on board ship was within the statute, as it 
was a contract for a sale, though a future one; and in Garbutt v. 
Watson (o), in 1822, the King's Bench decided the same point 
where the goods were flour yet unground. In both these case the Court 
said that Towers v. Osborne (p) might, perhaps, be supported as 
being a contract, not for a sale, but for work, labour, and materials; 
but subsequently in Atkinson v. Bell (q) the King's Bench held 
that it was not so. In Garbutt v. Watson (o), Clayton v. Andrews 
(r), was expressly overruled. 

In seems impossible to reconcile these decisions, but the legisla- 
ture in 1828, by 9 Geo. 4, c. 14, s. 7 (Lord Tenterden's Act), has 
put an end to the difficulty by enacting, that " the provisions of the 
"Statute of Frauds shall extend to all contracts for the sale of goods 
"to the value of 10Z. or upwards, notwithstanding the goods may 
" be intended to be delivered at some future time, or may not at the 
" time of such contract be actually made, procured, or provided, or 
" fit or ready for delivery, or some act may be requisite for the mak 
"ing or completing thereof, or rendering the same fit for delivery." 

pn Harman v. Reeve (s), in 1856, Jervis, C. J., pointed out that 
in 9 Geo. 4 the word " value " was used, instead of the word" price," 
as in the 17th section, and that as the statutes must be construed 

(/) Clayton +. Andrews, 4 Burr. 2101. 
(m) Graves v. Buck, 3 M. & S. 178. 
(») Rondeau v. Wyatt, 2 H. Bl. 63. 
(o) Garbutt v. Watson, 5 B. & A. 613. 
(p) Towers v. Osborne, 1 Strange, 506. 
M Atkinson v. Bell, 8 B. & C. 277. 
(r) Qayton v. Andrews, 4 Burr. 2101. 
(*) Harman v. Reeve, 18 C. B. 587 ; 25 L. J. C. P. 257. 
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together, the 17th section must now be read as if it contained the 
word "value."]. 

The statutes, therefore, are now applicable to all contracts for the 
[*5] sale of " goods, wares, and merchandize," words which, *as has 
been already said, comprehend all tangible moveable property; I say 
moveable property, for things attached to the soil are not goods, 
though when severed from it they are; thus, growing trees are a 
part of the land, but the cut logs are goods, and so too bricks or 
stones which are goods, cease to be so when built into a wall; they 
then become a part of the soil. Fixtures and those crops which are 
included amongst emblements, though attached to the soil are not 
for all purposes part of the freehold. 

It seems pretty plain, upon principle, that an agreement to 
transfer the property in something that is attached to the soil at 
the time of the agreement, but which is to be severed from the soil 
and converted into goods before the property is to be transferred, 
is an agreement for the sale of goods within the meaning of the 
Geo. 4, c. 14, if not of the 29 Car. 2, c. 3. The agreement is, that 
the thing shall be rendered into goods and then in that state sold ; 
it is an executory agreement for the sale of goods, not existing in 
that capacity at the time of the contract. And when the agreement 
is, that the property is to be transferred before the thing is severed, 
it seems clear enough, that it is not a contract for the sale of goods, 
it is a contract for sale, but the thing to be sold is not goods. If 
this bo the principle, the true subject of inquiry in each case, is, 
when do the parties intend that the property is to pass : if the 
things perish by inevitable accident before the severance, whom do 
they mean to bear the loss ? for in general that is a good test of 
whether they intend the property to pass or not ; in other words, 
if the contract, be for the sale of the things after they have been 
severed from the land so as to become the subject of larceny at 
common law, it is, at least, since the Geo. 4, c. 14, a contract for 
the sale of good*, wares, and merchandizes, within the 17th section 
of the Statute of Frauda If the contract be for the sale of the 
things whilst they are attached to the soil and not the subject of 
larceny at common law, it is a contract for the sale of things, crops, 
fixtures, emblements, trees or minerals, which may or may not be 
an interest in land within the 4th section of the statute, but are not 
f*0] goods, wares, and merchandize * within the 17th section. On 
the whole the cases are very much in conformity with these distinc- 
tions, though there is some authority for saying that a sale of 
emblements or fixtures vesting an interest in them, whilst in that 
capacity, and before severance, is a sale of goods within the meaning 
of the 17th section of the Statute of Frauds, and a good deal of 
authority that such a sale is not a sale of an interest in land within 
the 4th section, which, however, may be the case though it is not a 
sale of goods, wares, and merchandize within the 17th. 

In reviewing the authorities, it is of some importance to remark 
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how the question arose before the Court, and whether the decision 
turned upon the legal effect of the contract proved in evidence, or 
upon the contract stated in the pleadings, for some misapprehen- 
sions seem to have risen from neglecting this. 

The first case that is generally cited on the subject was Wad- 
dington v. Bristow (t) 9 decided by the Common Pleas in 1801. It 
was an action against executors. The declaration was that the 
defendant's testator was possessed of land on wbich hops were 
then growing ; that the plaintiffs bargained for and agreed to buy, 
and the testator agreed to sell all the hops then growing, to be 
delivered in pockets, &c. In proof of this declaration a document 
was produced, signed by both parties, which was in the following 
terms : — " Agreed to give the undermentioned gentlemen at the 
" rate of 101. per cwt for the quantities of hops as attached to their 
"respective names, to be in pockets, and to be delivered at 
" Whitstable. Wm. Francis (the testator), about 23 acres." This 
paper was not stamped, and the question was not whether it came 
within the Statute of Frauds or not, but whether it came within the 
exemption in the Stamp Act of agreements relating to tbe sale of 
goods, wares, and merchandizes. Lord Alvanley thought it an 
agreement for the sale of goods, and something more, viz., an 
agreement not to sell the produce of the land to any one else before 
it was severed. Heath, J., and Booke, J., ^thought a con- [*7] 
tract for the sale of non-existing goods was not within the exemp- 
tion, and that as in this case the hops did not at the time of tbe 
sale exist as goods, it required a stamp. Chambre, J., thought a 
contract for the sale of non-existing goods was within the exemp- 
tion ; he seems to have doubted ^ whether the agreement proved 
was not within the exemption, but* he agreed with Lord Alvanley 
that the agreement declared upon gave the purchaser an interest in 
the produce of the vendor's land. It seems probable that Chambre, 
J., would have held the agreement* declared on within the 4th section 
of the Statute of Frauds, but it seems difficult to treat this case as 
directly deciding anything and Parke, B., in Eodwell v. Phillips («), 
threw doubt on it. 

In Crosby v. Wadstoorth (x), in 1805, the action was trespass to 
the plaintiff's close, growing grass and hay. The plaintiff claimed 
the hay under a parol contract; Lord Ellenborough expressed an 
opinion that it could not be an agreement within the 17th section, 
because the goods did not exist as such at the time of the contract*, 
on this opinion he afterwards acted in Groves v. Buck (y), and as 
has been already observed, it is now by Act of Parliament, not law, 
whatever it might be then. But the judgment of the Court was 
that an agreement conferring an exclusive right to the growing 

'/) Waddingion v. Bristow, 2 B. & P. 452. 
ii ) Rodwell v. Phillips, 9 M. & W. 503. 
>) Crosby v. Wadsworlh, 6 East, 602. 
(y) Groves v. Buck, 3 M. &S. 178. 
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grass was an agreement for an interest in land. It may be observed 
that on these pleadings the effect of the agreement was not mate- 
rial ; if the agreement did not give an exclusive right to the grow- 
ing grass, trespass would not lie ; if it did the statute applied : in 
either case the plaintiff failed (z). 

In Scorell v. Boxall (a), in 1827, on similar pleadings, the Ex- 
chequer decided the same point the same way, where the subject 
matter of the action was growing underwood. 

In both those cases the Court had to decide upon the contract 
[*8] *as it was stated on the pleadings; but in many cases the ques- 
tion depends as to the legal effect of the contract proved. [And it 
becomes necessary to examine into the state in which the subject 
matter of the sale is, or will be, at the time when the property is 
intended to pass.] In general, when there is a contract for the sale 
of goods in a state not yet fit for delivery, it is considered that the 
property is not intended to be transferred to the purchaser until 
the seller has done all that he is bound to do to render the goods 
fit for delivery, unless a contrary intention clearly appear (post, 
page 174), and this rule must apply where the contract is for {he 
sale of things not yet rendered into goods, but which are, if the 
agreement is pursued, to be rendered into goods. The intention of 
the parties must be presumed to be to transfer the property in the 
things when in a deliverable state, i. e., when severed from the soil, 
if that [the severing] is to be done by the seller, and not before. 
There is no doubt on the authorities that such a contract, continu- 
ing executory till the subject matter of the sale is converted into 
goods, is (now at least) a contract concerning the sale of goods, 
and not a contract for the sale of an interest in land. 

Thus, in Smith v. Surman (&), in 1829, the King's Bench held 
that a verbal agreement for the sale of timber then growing, and 
to be cut by the vendor, was a contract for the sale of goods within 
the meaning of the 17th section. Littledale, J., said, in delivering 
judgment, " The impression on my mind is that wherever the sub- 
" ject matter at the time of the completion of the contract is goods, 
" wares, and merchandizes, the 17th section attaches upon it, 
" although it has become goods, wares, and merchandize between 
" the time of making and completing the contract, either by one of 
" the parties having bestowed his work and labour upon his own 
" materials, or by his having converted a portion of his freehold 
" into goods and chattels." In that case the timber was to be cut 
[*9] by the vendors, [In Watts v. Friend (c), in 1830, *the plain- 
tiff agreed to supply the defendant with turnip seed : the defend- 
ant was to sow it on his own land, and to sell the seed produced to 
the plaintiff at a guinea a bushel. There turned out to be more 

(z) Carrington v. Boots, in ia37, 2 M. & W. 248. 

(a) Scorell v. Boxall, 1 Y. & J. 396. 

(b) Smith v. Surman, 9B.&C. 561. See also Teal v. Auly, 2 Brod. & B. 101. 

(c) Watts v. Friend, 10 B. & C. 446. 
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than 101. worth of seed. The King's Bench held that this contract 
was within the 17th section.] In Sainsbury v. Matthews (d), in 
1838, the Exchequer held that a contract for the sale of potatoes 
not yet at maturity, at so much per sack, to be dug by the pur- 
chaser, was not a contract passing any immediate interest at all, 
but a contract for the sale of goods at a future day. Parke, B., 
said, " The contract gives no right to the land ; if a tempest had 
"destroyed the crop in the meantime, and there had been none to 
" deliver, the loss would clearly have fallen upon the defendant " 
" (the vendor). " It is only a contract for goods to be sold and de- 
livered" [The contract was for the sale of things which were not 
goods at the time of the contract, but were to be made so before 
the contract attached upon them and the property passed.] The 
terms of the agreement by which the price was to depend on the 
number of sacks seem to be in this case important, and to make the 
distinction between it and the following cases : — 

In Parker v. Staniland (e), in 1809, the bargain was for the 
crop of potatoes in the ground in November, and the purchaser was 
to take them immediately ; instead of taking them immediately, he 
dug and removed them at intervals, taking the last about Lady 
Day, by which time they were damaged by the frost. The pur- 
chaser paid for all the potatoes he had taken away, but refused to 
dig up or take away the potatoes in a part of the field where they 
were destroyed by frost. The vendor recovered a verdict for their 
price. No question could arise upon the 17th section, for there 
was both a part payment and a part acceptance and receipt, but a 
rule nisi for a non-suit was granted on the ground that the bargain 
was for an interest in land; no point seems to have *been [*10] 
made about the risk of loss, perhaps because it was considered a 
clear thing that the damage arose from the gross negligence of the 
purchaser, who should have dug them up before the winter. An 
objection to the form of action, which would probably have raised 
the same point in another shape, was overruled, because not taken 
at the trial. But though the fact of the point not being made may 
weaken the authority of the case, it seems that Lord Ellenborough 
did consider that the contract gave the purchaser property in the 
potatoes whilst yet unsevered from the soil, and that a property in 
them was not an interest in land, " though," said he, " they were 
" not in the shape of personal chattels, as not being severed from 
" the land, so that larceny might be committed of them." 

In the very same week, June 6th, 1809, the Common Pleas, in 
Emmer8on v. Heelis (/), decided the reverse. In that case there 
was a sale by auction of a growing crop of turnips, to be dug by 
the purchaser, for a price less than 10Z., so that no question could 
arise upon the 17th section. There seems to have been no express 

d ) Sainsbury v. Matthews, 4 M. & W. 343 ; 7 Dowl. 23. ' 

e) Parker v. Staniland, 11 East, 365. 
/) Emmerson v. Heelis, 2 Taunt. 38. 
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agreement as to when they were to be removed, but in other respects, 
the contract seems identical with that in Parker v. Staniland (g). 
The vendor brought ah action against the purchaser for not taking 
these turnips away. On behalf of the defendant several objections 
were made, which were satisfactorily answered; but a great one 
was, that it was a contract for an interest in land, and that the only 
memorandum was that made by the auctioneer at the sale, and that 
the signature of the auctioneer would not bind the purchaser. The 
Court, after argument and taking time to consider, decided that it 
was an interest in land, but that the signature of the auctioneer was 
binding. From the expressions used, it appears that the Court 
thought the purchaser took an interest in the turnips whilst yet in 
the soil, and that it never occurred to them that there could be any 
[*11] difference between growing turnips which are *emblements, 
and hops *nd growing timber, both of which were instanced by the 
Court. 

In Rodwell v. Phillips (ft), in 1842, the Exchequer thought that 
the following agreement : "Thomas Phillips agrees to sell to Mr. 
u Rodwell the crops of fruit and vegetables of the upper portion of 
" the garden, from the large pear trees, for the sum of 30Z., and 
" Lionel Rodwell agrees to buy the same at the aforesaid price, 
" and has paid 11. deposit," gave the purchaser, an interest in the 
fruit before severance [and was an interest in land], and conse- 
quently required a stamp. [The purchaser was to gather the fruit 
Lord Abinger, C. B., pointed out in his judgment that growing 
fruit would not pass to an executor but to the heir.] The pears, in 
this case, were not emblements nor fixtures, but part of the 
freehold, % 

The distinction between these cases, in which the property in the 
things was held to pass before they were severed from the soil, and 
Sainsbury v. Mattliews (i), is precisely the same as that between 
an ordinary bargain and sale, and the case of Simmons v. Sivift (k). 

As the parties may enter in fact into a contract giving an interest 
in crops whilst still unsevered, it is desirable to inquire whether 
such a contract is within either the 4th or 17th sections of the 
Statute of Frauds. It is to be observed that emblements (/) are 
not part of the freehold or inheritance : they go to the executor, 
and not to the heir ; they may be seized by the sheriff under a fi. 
fa., and are certainly chattels, but they are not goods, but are so far 
a part of the soil that larceny at common law could not be com- 
mitted on them. A contract, then, for the sale of growing crops as 
such is a contract for the sale of an interest in something that is a 
part of the soil, th ough not a part of the inheritance, and whether 

(g) Parker v. Staniland, 11 East, 365. 

(h) Rodwell v. Phillips, 9 M. & W. 501. 

(i) Siinsbury v. Matthew*, 4 M. & W. 343 ; 7 Dowl. 23. 

(k) Simmons v. Swift, 5 B. & C. 857. 

(I) As to what are emblements, see Graven v. Weld, 5 B. & Ad. 105. Speaking 
generally, they are such crops as are gathered annually. 

(1880) 
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such an interest is within the meaning of the 4th section of the 
Statute of Frauds or not, depends on the sense in which *the [*12 J 
words " lands, tenements, and hereditaments," are there used. 

In Warwick v. Bruce (m), in 1813, in which the contract declared 
on was a contract for the sale of all the potatoes then growing on 
certain lands, Lord Ellenborough overruled an objection that the 
contract was within the 4th section of the Statute of Frauds. " If," 
said he, " this had been a contract conferring an exclusive right to 
ci the land for a time, for the purpose of making a profit of its 
" growing surface, it would be a contract for the sale of an interest 
" in land. But here it is a contract for the sale of potatoes at so 
"much an acre. The potatoes are the subject matter of sale, and 
" whether at the time of the sale they were covered with earth in 
" the field or in a box, still it was a sale of a mere chattel." It 
seems pretty clear that Lord Ellenborough thought that growing 
crops were not part of the land within the 4th section, though he 
certainly never intimates an opinion that they were goods in any 
sense of the word before severance. 

In Evans v. Roberts (w), in 1826, the agreement was for the sale 
of a cover of potatoes, to be turned up by the vendor at the price 
of 5Z. No question would arise under the 17th section, as the 
price was below 101. ; but it was objected that it was a contract for 
the sale of an interest in land. Holroyd, J., pointed out that the 
purchaser was to have nothing to do with the potatoes till they 
were raised ; and, moreover, that the vendor might choose which 
cover the purchaser was to have, so that he could have no interest 
in any specific land ; but though both these propositions seem 
pretty clear, and either of them would have disposed of the case, 
Bayley, J., and Littledale, J., took the opportunity of giving their 
opinions on the law at some length. Bayley, J., held that emble- 
ments and fixtures were not land within the 4th section, and 
expressly dissented from the opinion in Emmerson v. Heelis (o), 
which he treated as a dictum not necessary for *the decision [*13] 
of the case (p). Littledale, J., at some length gave an opinion 
that land in the 4th section " meant land taken as mere land, and 
not its annual growing productions." This opinion is in accordance 
with what appears to have been Lord Ellenborough's ; but Bayley, 
J., went further, and stated that growing crops were mere goods, 
and might be recovered under a count for goods bargained and 
sold, and he stated less distinctly, that a contract for the sale of 
them was within the 17th section. These two last propositions 

(m) Warwick v. Bruce, 2 M. & S. 205. 

f n) Evans v. Roberts, 5 B. & C. 829. 

(o) Emmerson v. Heelis, 2 Taunt. 38, ante, p. 10. 

(p) This was a misapprehension of the learned judge, as it was a necessary- 
point to be decided before the point on which the judgment was given could 
arise; indeed, the whole of this judgment of Bayley, J., is open to his own 
observation, it was not much considered, for it was unnecessary to the decision 
of the case then before the Court. 
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seem, however, exceedingly questionable, and no authority is given 
for either. In May field v. Wadsley (q), an outgoing tenant was 
allowed to keep a verdict on a count for crops bargained and sold, 
which he had obtained against the incoming tenant, who had agreed 
to take them at a valuation ; and in Hallen v. Runder (r), in 1834, 
the Exchequer held that counts for fixtures, bargained and sold, 
were sufficient. But in the latter case it was expressly decided, 
that an agreement for the sale of fixtures between the landlord and 
the outgoing tenant was not a sale of goods, either within the 
Statute of Frauds or the meaning of a count for goods sold and 
delivered (s). It may be observed, that in both these cases the 
land was to pass to the purchaser, and the agreement was rather an 
abandonment of the vendor's right to diminish the value of the land, 
than a sale of anything ; but it seems difficult to make that con 
sistent with the opinion of Bay ley, J., in Evans v. Roberts (t) : dt 
a contract for a sale of crops or fixtures to one who takes the soil is 
only an abandonment of a right to sever them, it seems to follow 
that a sale of them in their unsevered state to one who does not 
take the soil, is only a transfer of the right to sever them. 
[*14] *The next case on the subject is Jones v. Flint (u) 9 in 1839. 
There crops were sold by parol, and it was agreed that the vendor's 
cattle should run with the purchaser's in the after-grass. There 
had been part payment. The declaration was for crops bargained, 
sold and carried away. The Court held, that it was clear that the 
crops were not an interest in land, and they considered the agree- 
ment about the after-grass to amount to an agreement that the pur- 
chaser's cattle should eat the vendor's grass : not that the grass 
should become the purchaser's and the vendors cattle it. They 
held, therefore, that there was no contract for the sale of an inter- 
est in land within the 4th section. No question arose about its 
being a sale of goods within the 17th section, as the part payment 
put an end to any objection upon that ground (x). 

[The last case on the question whether the contract gives an in- 
terest in land within the meaning of the 4th section is Marshall v. 
Green (y), in 1875, where most of the authorities were considered, 
and Brett, J., laid down certain tests based upon Sir E. V. Will- 
iams's note to Duppa v. Mayo, in the last edition of Williams' 
Saunders, p. 395. He said, " That note gives certain tests as ap- 
plicable to particular cases. Where the subject matter of the 
" contract is growing in the land at the time of the sale, then if 
" by the contract the thing sold is to be delivered at once by the 

(q) Mayfield v. Wadsley, 3 B. & C. 357. 
(r) Hallen v. Runder, 1 C, M. & R. 267. 

(*) This case was followed in Lee v. Gaskcll, in 1876, 1 Q. B. D. 700 ; 45 L- 
J. Q. B. 540. 

(t) Emns v. Roberta, 5B. & C. 829. 
(u) Jones v. Flint, 10 A. & E. 754. 

(x) Woshbourn v. Burrows, in 1874, 1 Ex. 107 ; 16 L. J. Ex. 266. 
(y) Marshall v. Green, 1 C. P. D. 35 ; 45 L. J. C. P. 153. 
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"seller the case is not within the section (4th). Another case is 
" where, although the thing may have to remain in the ground some 
" time, it is to be delivered by the seller finally, and the purchaser is to 
"have nothing to do with it until it is severed, and that case also is 
" not within the section. Then there comes the class of cases where 
" the purchaser is to take the thing away himself. In such a case 
" where the things are fructus industriales, then, although they are 
"still to derive benefit from the land after *the sale in order [*15] 
" to become fit for delivery, nevertheless it is merely a sale of goods, 
*' and not within the section. If they are not fructus industriales, 
" then the question seems to be whether it can be gathered from 
"the contract that they are intended to remain in the land for the 
" advantage of the purchaser, and are to derive benefit from so re- 
"maining; then part of the subject matter of the contract is the 
" interest in land, and the case is within the section. But if the 
"thing, not being fructus industriales, is to be delivered immedi- 
" ately, whether the seller is to deliver it or the buyer is to enter and 
" take it himself, then the buyer is to derive no benefit from the 
"land, and consequently the contract is not for an interest in the 
"land, but relates solely to the thing sold itself." 

In the cases in the note (z) the question was whether that which 
had been contracted for was goods, or work and labour. The im- 
portance of this is very much less now than it was when strict forms 
of pleading were in use.] 




Q. B. 252 ; 1 B. & S. 272. 
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[*16] *CHAPTER H. 

OF THE FIEST EXCEPTION. 

Section I. 

What constitutes an acceptance, p. *17. 

Section IL 

And an actual receipt, p. *25. 



Having considered what contracts are within the 17th section of 
the Statute of Frauds, it becomes necessary to inquire what circum- 
stances will satisfy the statute. It will be observed, on looking at 
the language of the statute that there are three different modes 
pointed out in which the contract may be made good, and it is con- 
venient to treat of each of the three ways separately. First, then, 
what is meant by the first exception, viz., "except the buyer shall 
"accept part of the goods so sold, and actually receive the same." 
If we seek for the meaning of the enactment, judging merely 
from its words, and without reference to decisions, it seems that this 
provision is not complied with unless the two things concur : the 
buyer must accept, and he must actually receive part of the goods; 
and the contract will not be good unless he does both. And this is 
to be borne in mind, for as there may be an actual receipt without 
any acceptance, so may there be an acceptance without any receipt. 
In the absence of authority, and judging merely from, the ordinary 
meaning of language, one would say that an acceptance of part of 
the goods is an assent by the buyer, meant to be final, that this part 
of the goods is to be taken by him as his property under the con- 
tract, and as so far satisfying the contract. So long as the buyer 
can, without self-contradiction, declare that the goods are not to be 
taken in fulfillment of the contract, he has not accepted them. And • 
it is immaterial whether his refusal to take the goods be reasonable 
or not If he refuses the goods assigning grounds false or friv- 
ol?] olous, *or assigning no reasons at all, it is still clear that he 
does not accept the goods, and the question is not whether he ought 
to accept, but whether he has accepted them. The question of ac- 
ceptance or not is a question as to what was the intention of the 
buyer as signified by his outward acts. 

(1884) 
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The receipt of part of the goods is the taking possession of them. 
When the seller gives to the buyer the actual control of the goods, 
and the buyer accepts such control, he has actually received them. 
Such a receipt is often evidence of an acceptance, but it is not the 
same thing; indeed the receipt by the buyer may be, and often is, 
for the express purpose of seeing whether he will accept or not. If 
goods of a particular description are ordered to be sent by a car- 
rier, the buyer must in every case receive the package to see whether 
it answers his order or not ; it may even be reasorable to try 
part of the goods by using them; but though this is a very actual 
receipt, it is no acceptance so long as the buyer can consistently 
object to the goods as not answering his order. It follows from 
this that a receipt of goods by a carrier or on board ship, though a 
sufficient delivery to the purchaser, is not an acceptance by him so 
as to bind the contract, for the carrier, if he be an agent to receive, 
is clearly not one to accept the goods. 

On the whole the cases are pretty consistent with these sugges- 
tions and with each other, as to what forms an acceptance within 
the statute, though not as to the strength of the proof required to 
establish it On the question of what constitutes an actual receipt 
there is some difficulty in reconciling the cases, but we shall return 
to this part of the subject after citing a few cases to show what is 
an acceptance. 



Section L 
What constitutes an acceptance. 



In Hinde v. Whitehouse (a), in 1806, sugar was sold by auction 
under this, amongst other conditions: — "The sugars to be taken 
" with all faults and defects, as they now are at the ♦King's [*18 
" weights and tares, with the allowance of draft, or reweigb 
"giving up the draft" Previously to the sale samples were drawn 
from each hogshead. It was proved that the samples used at such 
sales were always delivered to the purchasers as a part of their 
purchase to make up the quantity, and that in this particular case 
the samples had been delivered to and kept by the defendant, who 
was the highest bidder for bugar at a price above 10Z. The de 
fendant's counsel contended that the samples were accepted as 
specimens only and not as part of the goods sold, but the Court of 
King's Bench decided otherwise. Lord Ellenborough, in deliver- 
ing judgment, said, " Inasmuch as the half pound sample of sugar 
" out of each hogshead in this case is, by the terms and conditions 
"of sale, so far treated as part of the entire bulk to be deliver- 

(a) Hinde v. Wlutchouse, 7 East, 55& 

(1885) . 



14 THE SEVENTEENTH SECTION — ACCEPTANCE. [PL I. 

"ed, that it is considered in the original weighing as constituting a 
" part of the bulk actually weighed out to the buyer, and to be al- 
" lowed for specifically if he should choose to have the com- 
"modity re- weighed, I cannot but consider it as a part of the goods 
" sold under the terms of the sale, accepted, and actually received 
"as such by the buyer; and, although it be delivered partly alio 
" intuitu, namely, as a sample of quality, it does not therefore pre- 
sent its operating to another consistent intent also in pursuance 
"of the purposes of the parties as expressed in the conditions of 
"sale, namely, as a part delivery of the thing itself as soon as, in 
" virtue of the bargain, the buyer should be entitled to retain, and 
"should retain it accordingly." There could be no question in that 
case that the buyer had actually received the samples, and it is dif- 
ficult to give a more concise and accurate definition of the time 
when an actual receipt becomes an actual receipt and acceptance 
than is contained in the last few words above quoted. 

[In Morton v. Tibbett (6), in 1850, where the defendant agreed 
to buy and to send for fifty quarters of wheat, the sale was by 
sample which he took away with him. He resold it by the same 
[*19] sample, and when the wheat arrived he tendered *it to his 
vendee, who refused to take it as it did not agree with the sample. 
The defendant then refused to accept it from the plaintiff. It was 
argued that there was no evidence of an acceptance to satisfy the 
statute. But the Court held that there was, and, inasmuch as Lord 
Campbell said that the defendant had done nothing to preclude 
himself from objecting that the wheat was not up to sample, he 
does not appear to have considered that tendering to the subvendee 
was evidence of acceptance, and if that be so, the only evidence was 
the accepting the sample (c). Lord Campbell, C. J., said (d), 
" We are therefore of opinion that there may be an acceptance and 
" receipt within the meaning of the Act, without the buyer having 
" examined the goods or done anything to preclude him from con- 
" tending that they do not correspond with the contract." And this 
opinion was confirmed by Lord Campbell, C. J., in Parker v. Wallis 
(e), in 1855, and by Bramwell, B., in Castle v. Sworder (/). The 
acceptance of the sample is a present actual acceptance, with the 
proviso that it may bo returned if the bulk do not correspond with 
it] 

In Phillips v. Bistolli (g), in 1824, the sale was at an auction, 
one of the conditions being that the buyer was to pay 30i. per cent, 
upon being declared the highest bidder, and the residue before the 
goods were removed. The defendant had some earrings knocked 
down to him at 88*.: they were handed him; after three or four 

(6) Morton v. TibbcU, 15 Q. B. 428; 19 L. J. Q. B. 38& 

c) See also Gardner v. Grout, 2 C. B. N. S. 340. 

d) 15 Q. B. 434. 

e) Parker v. WaUis, 5 E. & B. 21. 
/) Cartle v. Sioordsr, 5H.&N. 287. 
\g) Phillips v. Bixtolli, 2 B. & C. 511. 
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minutes he returned them, stating that he thought the bidding was 
48Z. The auctioneer brought an action for the price, and Abbott, 
C. J., told the jury that, if there was no mistake as to the bidding, 
there was in law an acceptance and actual receipt The jury found 
there was no mistake, and a verdict was entered for the plaintiff. 
The Court of King's Bench granted a new trial, because the deliv- 
ery of the earrings to the purchaser, *who had neither paid [*20] 
deposit nor price, was at most but very slight evidence that the 
vendor parted with the right of possession, and that the keeping of 
the goods for a few minutes was but slight evidence of an accept- 
ance by him as owner; in short, they thought that the purchaser 
was not proved to be either, in the language of Lord Ellenborough 
above quoted "entitled in virtue of the bargain to retain," nor to 
have "retained accordingly." The two cases agree most accurate- 
ly as to what must be proved, though it may be that Lord Ellen- 
borough would have thought the evidence in Phillips v. Bistolli (h) 
sufficient, whilst, perhaps, the Judges of 1824 would have hesi- 
tated in Hinde v. Whitekouse (i). 

In Kent v. Hushisson (&), in 1802, the facts seem all to have 
been truly stated in a letter from the defendant to the plaintiff: 
" After receiving a letter from your house in town, stating the bale 
"of sponge was sent by your directions, I called in a friend or two 
"who are competent judges of the article, and asked them to say, 
"according to the present price of sponge, what it was worth. The 
"answer was, not more than six shillings per pound: have there- 
fore returned it to you by the same conveyance." There had 
been a verbal contract for the sale of more than 10Z. worth of 
aponge at lis. per pound. The Common Pleas were clear that 
these facts did not amount to an acceptance and receipt Heath, 
J., observed, that the vendee, to bring the case within the words of 
the statute, must "both accept and receive. Now that acceptance 
" I cannot consider to be any other than the ultimate acceptance, 
"and such as completely affirms the contract." Chambre, J., said, 
" Certainly there was no acceptance of the goods by the defendant, 
"unless we can consider a refusal to accept as amounting to an ac- 
ceptance." [The acceptance under the statute must be with the 
intention of taking possession as owner, as Parke, B., said in Fa- 
rina v. Home (Z).] 

♦In Proctor v. Jones (m), in 1826, it was held that the mark- [*21] 
ing by the vendor of casks of wine lying in the docks with the 
initials of the purchaser, at his request and in his presence, the 
terms of payment not having been settled at the time and conse- 
quently the contract not being complete, is not an acceptance under 
. the 17th section of the Statute of Frauds. 

(h) Phillips v. Budolli, 2 B. & C. 5lT 

(t) Hinde v. Whitehouse, 7 East, 558. 

(*) Kent v. Husfo'sson, 3 B. & P. 233. 

(/) Farina v. Home, 16 M. & W. 123; 16 L. J. Ex. 73. 

(m) Proctor v. Jones, 2 C. & P. 532. 
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pn Hunt v. Hecht (n), in 1853, the defendant examined a heap 
of bones lying on the plaintiff's premises, and instructed the plain- 
tiff to put a certain quantity into sacks and to send them to a wharf 
for shipment As soon as he heard of the delivery at the wharf he 
inspected them and refused to accept them as not being what he had 
bargained for, and the Court held that although there was a receipt 
there was no evidence of acceptance (o). 

In Nicholson v. Bower (p), in 1858, the plaintiff was the pur- 
chaser's assignee; the purchaser had agreed to buy by sample, of 
the defendant, 141 qrs. of wheat which the defendant sent to Lon- 
don, where it was warehoused by a carrier. The purchaser sent to 
the warehouse for a sample, and having examined it, gave orders 
that the bulk was not to be sent for. He was then insolvent, and 
the Court, being of opinion that he acted in this way thinking that 
he ought not under the circumstances to except the wheat, held 
that there had been no acceptance. 

In Hart v. Bush (g), in 1858, the vendee in Lancaster ordered 
brandy of the vendor's traveller to be sent to a wharf in London 
to be shipped from there to him at Lancaster : the ship was lust. 
It was held that there was no acceptance. 

In Simmond8 v. Humble (r), in 1802, the defendant, having pur- 
[*22] chased hops lying in a warehouse, by sample, sent his *agent 
to meet the plaintiff's agent: the two agents went over the hops, 
compared the bulk with the' sample, and agreed on certain allowances. 
Nothing further was done, and the Court was of opinion that this 
was evidence of acceptance.] 

In Hanson v. Armitage (s), 1822, the King's Bench decided that 
a receipt by the purchaser's customary carrier was no acceptance; 
and in Acebal v. Levy (t), in 1834, the Common Pleas ruled the 
same point of a receipt on board a ship chartered by the purchaser. 
The reason assigned in both cases was the same: the purchaser might 
still consistently object to the goods when they came to his hands, 
in other words, the agent was not an agent having authority to ac - 
cept the goods, though he had authority to receive them (u). These 
cases are inconsistent with and must be considered as overruling a 
Nisi Prius decision of Chambre, J. (x), in 1814, in which he con- 

Tn)~Huiii vTReM] '8"ExT«147~5W L. J. Ex .""293. 

(o) 6ce also Norman v. Phillips, in 1845, 12 M. & W. 277 ; 14 L. J. Ex. 306, 
where the Court was of opinion that although there might be a scintilla of 
evidence, there was not sufficient evidence to warrant a jury in finding that 
there had been an acceptance. 

(p) Nicholson v. Bower, 1 E. & E. 172 ; 28 L. J. Q. B. 97. 

(q) Hart v. Bush, E. B. & E. 494 ; 27 L. J. Q. B. 271. 

(r) Simmonds v. Humble, 13 C. B. N. S. 258 ; 9 L. T. 16S. 

h) Hanson v. Armitage, 5 B. & A. 557. 

(0 Acebal v. Lei% 10 Bing. 376. 

(u) Coombs v. Brintol and Exeter Ry. Cb., in 1858, 3H.& X. 510 ; 27 L. J. Ex. 
401 ; Cusack v. Robinson, in 1861, 1 B. & S. 299 ; 30 L. J. Q. B. 261 ; Ooaics v. 
Chaplin, in 1842, 3 Q. B. 483 ; 6 Jur. 1123. 

(x) Harte v. Sattley, 3 Camp. 528. This case is no longer law, 2 E. & B. 370 ; 
E. B. & E. 498. 

(1888) 
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sidered that the purchaser constituted the usual carrier his agent 
to accept and receive. 

[In Elliott v. Thomas (y), in 1838, the defendant ordered certain 
bundles of cast and common steel from the plaintiff, and there was 
no doubt that he accepted the common steel, but he refused to pay 
for the cast Parke, B., said it must be taken to have been one con- 
tract, and therefore there was an acceptance to satisfy the statute. 

In Scott v. The Eastern Counties Ry. Co. (z), in 1843, the defendants 
ordered of the plaintiff several lamps of different constructions, 
and among them a triangular lamp, which was tho one in question: 
they were all delivered and paid for except the triangular one, which 
took a long time to make, and when made the defendants refused to 
accept it The *Court held that it was one contract, and that [*23] 
the acceptance of some of the lamps took the case out of the statute. 

In Bigg v. Whisking (a), in 1853, the defendant accompanied 
the plaintiff to several places a few miles apart, and bought timber 
at each ; the plaintiff then signed a memorandum of what had 
taken place. The defendant, after accepting some of the timber, 
refused to accept the residue. But the Court was of opinion it was 
one contract, and that there had been a part acceptance, following 
Elliott v. Thomas (b). 

In Beaumont v. Brengeri (c), in 1847, where the defendant agreed 
to purchase a carriage and had some alterations made in it, and had 
it placed in a back shop, and subsequently drove out in it, paying 
the hire of the horse and man : held that there was sufficient evi- 
dence of acceptance. 

In Saunders v. Topp (d), in 1849, the defendant went to the 
plaintiff's farm and there selected forty-five couple of sheep out of 
a flock and directed that they should be sent to "Wimborne, where 
he allowed them to remain two days and then sent his man for 
them. After seeing them he appears to have approved of them, 
but on the day following their arrival he returned them on the 
ground that they were not tho ones he had bought He had not 
been to Wimborne to look at them, as he was bound to do if he in- 
tended to object to them, and the Court held that there was evi- 
dence of acceptance (c). 

But the mere fact that the purchaser, in examining the goods sent 
on approval, has done more to the goods.than was necessary to in- 
form himself of their quality, is not conclusive evidence of accept- 
ance, but is some evidence : as in Curtis v. Pugh ( f) in 1847, where 
he unpacked the goods more completely than was necessary. 

(y) Elliott v. Thomas, 3 M. & W. 170. 

\z) Scott v. The E. C. By. Co., 12 M. & W. 33 ; 13 L. J. Ex. 14. 

(a) Bigg v. Whisking, 14 C. B. 195. 

h) Elliott v. T/wmas, 3 M. & W. 170. 

(c) Beaumont v. Brengeri, 5 C. B. 301. 

(d) Saunders v. Topp, 4 Ex. 390 ; 18 L. J. Ex. 374. 

(e) See also Bushel v. Wheeler, in 1844, 15 Q. B. 442. 
(/) Curtis v. Pugh, 10 Q. B. Ill ; 16 L. J. Q. B. 199. 

2 CON. OF SALE. (1889) 
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In Cusack v. Robinson (g), in 1801, the defendant saw certain 
[*24] *firkinB of butter lying in the plaintiff's cellar at Liverpool. 
He agreed to buy them and gave instructions to the plaintiff as to 
sending them to Fenning's Wharf in London, where they were 
eventually delivered. There was ample evidence of receipt, bat 
the defendant's case was that the acceptance should follow, or be 
contemporaneous with the receipt. The Court held that it might 
be after it, and upheld the verdict for the plaintiff. 

In Taylor v. Wakefield (h), in 1856, the plaintiff had entered 
into possession, as tenant of the defendant, of a certain mill and 
machinery. There was a verbal agreement that upon the expiration 
of the tenancy the plaintiff might take the machinery at a price. 
When the plaintiff tendered the money the defendant repudiated 
the contract The Court held that there was no evidence of accept- 
ance before the contract was revoked. Erie, J. said, "If the pur- 
" chaser takes to the goods as such, and changes the character in 
" which he holds them, it is an acceptance as against him * * 
" and it may be, that such an act, if done by the purchaser in fur- 
" therance of the contract before it is revoked, would bind the con- 
" tract as against the vendor also." 

And in Smith v. Hudson (i), in 1865, where, on the insolvency 
of the purchaser, the vendor, who had delivered goods at a railway 
station, ordered the railway company not to deliver them ; and at 
that time the purchaser, who had a right to reject them if they were 
not up to sample, had not elected to accept them, but did so after 
the countermand ; £he Court held that there could be no acceptance 
without the consent of the vendor. 

And if the vendee accepts the goods, but says at the time that he 
accepts them on other terms than those on which the vendor is will- 
ing to deliver them, that is a sufficient acceptance (k). 

Since the first edition of this work was published a good 
[*25 ] *many cases have been decided on this subject, some of which 
are authorities on both points, viz., whether there was a receipt, 
and also whether there was an acceptance, and these will be found 
in the following section.] 



Section IL 
What constitutes an actual receipt 

The cases, as has been already observed, are not quite so easily 
reconciled upon the question of what constitutes an actual receipt. 

(a) Cusack v. Robinson, 1 B. & S. 299 ; 30 L. J. Q. 261. » 
(A) Taylor v. Wakefield, 6 E. & B. 765 ; 2 Jur. N. S. 1086. 
(0 Smith v. Hudson, 34 L. J. Q. B. 145 ; 6 B. & S. 431. 
(Jfc) lamkinson v. Straight, in 1856, 25 L. J. C. P. 85 ; 17 C. B. 698. 

(1890) 
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There can be no question, that an actual removal of the goods by 
the purchaser is an actual receipt by him; and when the goods are 
in the hands of a third party, it is pretty clear that as soon as the 
vendor, the purchaser, and the bailee agree together that the bailee 
shall cease to hold the goods for the vendor and shall hold them for 
the purchaser, that is an actual receipt by the purchaser, though 
the goods themselves remain untouched. They were in the pos- 
session of an agent for the vendor and so in contemplation of law 
in that of the vendor himself; and they become in the possession 
of an agent for the purchaser, and so in that of the purchaser him- 
self; and it can make no difference, whether this is by a change in 
the person of the holder of the goods or merely in his character. 
So far the question of whether there has been a receipt of part of 
the goods by the purchaser or not is identically the same as whether 
the vendor has so parted with possession as to put an end to his 
lien as to that part of the goods. 

Thus, in Bentall v. Burn (Z), in 1824, the King's Bench decided 
that the acceptance and receipt of a delivery order not lodged with 
the warehouseman did not bind the bargain: till the warehouse - 
keepers assented to hold the property as agents of the vendee they 
held it as agents of the vendor, and whilst they did so there could 
be no actual acceptance (receipt?) of the goods. 

[It has already (m) been pointed out that a carrier, although notf 
an agent to accept, is an agent to receive.] 

But when the goods are in the custody of the vendor him- [*26] 
self or his immediate servants and not of a middleman, there is a 
difficulty. It will be shown in its proper place (post, page 335), 
that when the purchaser or his assigns and the vendor come to an 
agreement that the vendor shall cease to hold the goods as vendor 
and shall hold them as an agent of the. owner of the goods, his 
rights as vendor are gone; and though the cases now show that 
such an agreement between the vendor and the original purchaser 
himself must be proved by stronger evidence than one between him 
and a subvendee, it does not seem disputed that -such an agreement 
may be made. At one time, the weight of authority was, thai' such 
an agreement was to. be readily presumed; now the weight of au- 
thority is, that such an agreement must be very distinctly proved, 
and that unless the vendor's lien on some part of the goods be gone 
there cannot bo an actual receipt. 

In Chaplin v. Bogera (n), in 1800, the plaintiff, by a verbal 
agreement, sold to the defendant for more than 10Z., a stack of hay, 
which ho represented to be good. The hay remained in the plain- 
tiff's stack-yard. The defendant seems to have expressed an opin- 
ion that the hay was bad, but some time after, one Loft having 
agreed for the purchase of part of the hay from him at an advanced 

l) Bentall v. Burn, 3B.&C. 423. 

in) Ante, pp. 17, 22. 

n) Chaplin v. Rogers, 1 East, 195, n. 

(1891) 
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price, the defendant told him to go and see if it was good. Loft 
not only thought it good, bat took away part without the knowledge 
or assent of the defendant The part resold to Loft seems to have 
been for less than 10Z., in which case, the bargain between him and 
the defendant may have been binding, so that the defendant could 
not have revoked the authority given to Loft by it, but the case 
does not seem to have turned upon that It was left to the jury 
to say, if there had an acceptance, and they having found there was, 
the King's Bench would not disturb their verdict The expressions 
used by Lord Kenyon in delivering judgment, show that he thought 
there might be an acceptance and actual receipt without a removal 
of the goods; and that the conduct of the defendant, in bargain- 
[*27] ing about the re-sale, *was an admission that the contract 
was good; but he winds up by saying, "as upon the whole justice 
"has been done, the verdict ought to stand;" which almost means 
that the verdict was contrary to evidence. This case, therefore, 
doG3 not decide much. 

In Anderson v. Scott (o), in 1806, at Nisi Prius, the action was 
by the purchaser against the vendor for not delivering wine, ac- 
cording to a verbal agreement for the sale of it for a price exceed- 
ing 10Z. The spills had been cut in the presence of both parties, 
and the purchaser's initials were marked on the casks, which re- 
mained in the vendor's cellars. It was objected, that the bargain 
was void by the Statute of Frauds, but Lord Ellenborough held 
that the marking of the casks in the presence of all parties amount- 
ed to a delivery, and that though there had been an incipient de- 
livery sufficient to take the case out of the Statute of Frauds, yet 
that delivery not having been perfected, the plaintiff had a right of 
action to recover damages for the non-completion of the contract 

In Hodgson v. Le Bret (p), in 1808, the same Judge ruled that 
the purchaser having written her name on some goods to de- 
note that she had purchased them, though they remained in the 
vendor's shop, took the case out of the statute. Parke, J., has ob- 
served, "that in the older cases the Court did not avert to the 
"words of the statute (<?)." Certainly, in Anderson v. Scott (o), 
Lord Ellenborough, if the words of the statute were present to his 
mind, must have thought that there might be an actual receipt 
without any delivery, which is not the popular meaning of the 
words. It appears from Hurry v. Mangles (r), that Lord Ellen- 
borough considered the vendor's rights gone under circumstances but 
little stronger than those existing in Hodgson v. Le Bret (p), and 
[*28] Anderson v. Scott (p). He seems to have thought that *the 
circumstance of the purchaser exercising acts of ownership with the 
assent of the vendor, proved a complete agreement between them to 



(o) Anderson v. Scott, 1 Camp. 235, n. 
p) Hodgson v. Le Bret, 1 Camp. 233. 
* ~ B. & C. 577. 
Hurry v. Mangles, 1 Camp. 452. 

(1892) 
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consider the possession of the vendor as thenceforward that of a 
mere agent of the purchaser. 

In Elmore v. Stone (»), in 1808, the Common Pleas acted upon 
this principle. In that case the defendant, the purchaser of horses 
under a verbal agreement from the plaintiff, a livery stable keeper, 
had sent him word that he would have the horses, but that as he 
had neither servant nor stables, the plaintiff must keep them at liv- 
ery for him. The plaintiff assented, and moved the horses into an- 
other stable (which, however, seems material only as an indication 
of assent). The Common Pleas, after taking time to consider, held 
that the bargain was bound. Mansfield, C. J., in delivering the 
opinion of the Court, said, " After the defendant had said that the 
"horses must stand at livery, and the plaintiff had accepted the 
"order, it made no difference whether they stood at livery in the 
"vendor's stable, or whether they had been taken away and put in 
" some other stable. The plaintiff possessed them from that time 
"not as owner (vendor?) of the horses, but as any other livery sta- 
"ble keeper might have them to keep. Under many events, it 
"might appear hard if the plaintiff should not continue to have a 
"lien upon the horses which were in his own possession, so long as 
" the price remained unpaid, but it was for him to consider that be- 
" fore he made his agreement. After he had assented to keep the 
"horses at livery, they would on the decease of the defendant have 
"become general assets; arid so if he had become bankrupt, they 
"would have gone to bis assignees. The plaintiff could not have 
"retained them, though he had not received the price." 

In Blenkinsop v. Clayton (t), in 1817, after a verbal sale of a 
horse [standing in a stable during a fair to which it had been sent 
for sale], the purchaser offered to resell it to a third party, but af- 
terwards refused to go on with the bargain: *the vendor [*29] 
brought an action for the price, and on proof of the facts above- 
stated had a verdict subject to leave to move to enter a nonsuit, on 
the ground that there was nothing to satisfy the statute. The 
Court of Common Pleas thought that thero might be some evidence 
of a delivery, and therefore granted a new trial, not a nonsuit 

In all these cases there seems to have been ample evidence of an 
acceptance of the goods, but scanty evidence of any actual receipt, 
if by that is to be understood a taking of possession; indeed, in 
Blenkinsop v. Clayton, (t), as reported, there seems to have been 
none. After the decision of the last case, the current of authority 
set the other way and [it became necessary to prove distinctly that 
the vendor had agreed to hold the goods* as the bailee of the pur- 
chaser]. 

In Howe v. Palmer (u), in 1820, there was a verbal sale of twelve 

s) Elmore v. Stone, 1 Taunt. 458. 

t) Blenkinsop v. Clayton, 7 Taunt. 597. 

» Howe v. Palmer, 3 B. & A. 321. 

(1893) < 
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bushels of tares at 1Z. per bushel, the purchaser to send for them. 
The purchaser said he had seen the tares, and had no immediate 
use for them, he therefore requested that they might remain at the 
vendor's till seed time, to which the vendor assented. The vendor 
then went home, measured out twelve bushels, and set them aside 
for the purchaser. The King's Bench held that these facts did not 
amount to an acceptance and receipt The case was distinguished 
by the Court from Elmore v. Stone (x), but Bayley, J., expressed a 
doubt if that case was well decided. 

In Tempest v. Fitzgerald (t/), in the same year, the facts were 
that a horse was sold by parol for 45Z. ready money; after the sale, 
the purchaser mounted him and tried him, and made some changes 
in his harness; he then asked the vendor to keep him another week, 
the vendor said he would to oblige him ; before the week expired 
the horse died, and the question was who should bear the loss ? 
The King's Bench decided that these acts could not amount to an 
acceptaace and receipt, unless the purchaser had a right under the 
[*30] bargain to *take away the horse. He could not take away 
the horse unless he paid the price, or the vendor waived his right of 
lien, which the facts did not show. 

In Carter v. Touissaint (z), in 1822, the facts approached very 
nearly indeed to those in Elmore v. Stone (x). The defendant pur- 
chased by parol, from the plaintiffs, a horse for 30Z. ; the horse was, 
by {(tie defendant's consent and approval, fired, and the plaintiffs 
agreed to keep him for twenty days without charge; at the end of 
the twenty days the plaintiffs sent the horse to grass at the defend- 
ant's request, but • entered it in their own name, as the defendant 
wished to conceal his having bought it The King's Bench held 
that the plaintiffs must be taken to have kept possession in their 
character of vendors until something showed an abandonment of 
their lien, and that so long as there was nothing to divest them of 
their possession in the character of vendors, there could be no re- 
ceipt by the purchaser within the Statute of Frauds. The Court 
made some attempt to distinguish the case from Elmore v. Stone 
(x), on the ground that in that case there was a change of stables, 
but that fact the Common Fleas had expressly declared to be im- 
material. The two cases are agreed in this, that there could not be 
a receipt till the vendor's lien was divested, but they differ as to 
what is sufficient to divest the lien. 

[Boulter v. Arnott (a), in 1833, which really turned on the form 
of pleading, is instructive as showing the difference between " ac- 
ceptance" under the Statute of Frauds and "receipt" The action 
was assumpsit for goods sold and delivered, and the facts were that 



(y) 



Elmore v. Stone, 1 Taunt. 458, ante, p. 28. 

Tempest v. Fitzgerald, 3 B. & A. 680. 
z) Carter v. Touismint, 5 B. & A. 855. 
\a) Boulter v. Arnott, 1 Cr. & Mee. 333. 

(1894) 
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the defendant went into the plaintiff's shop and purchased some 
cigars, which were packed in boxes supplied by the defendant, and 
left in the plaintiff's shop to be called for. The cigars were to be 
paid for before being removed. 

On the motion to set aside the nonsuit, Bayley, B., said, *in [*81] 
refusing it, " From first to last these goods remained in the posses- 
"sion of the plaintiff. It is an entirely different question, whether 
" doing an act like marking or packing for the vendee in his presence 
"may not operate as an acceptance by him under the Stdtnte of 
"Frauds. The question here is whether there was a delivery to the 
" vendee. I do not agree that the boxes are to be considered as hav- 
"ing been the warehouse of the defendant." 

In Holmes v. Hoskins (6), in 1854, the defendant selected some 
cattle in* the plaintiff's field, and was going to pay for them, but 
found he had forgotten his cheque book. The plaintiff qnd de- 
fendant then arranged that the cattle should remain for some days 
in the plaintiff's field, and that the defendant should send his men 
to feed them, which was dona The Court held that there was no 
evidence of receipt. 

In Castle v. Sworder (c), in 1861, the plaintiffs were wine mer- 
chants, and also acted as warehousemen, having a bonded warehouse 
where they warehoused goods of others and allowed the goods they 
sold to remain, charging a rent to the purchaser. They sold cer- 
tain rum to the defendant at six months' credit, and it was agreed 
that the rum should lie in the warehouse for six months free of 
charge. They sent the defendant an invoice, which stated in effect 
that the rum might remain six months without charge, and entered 
the defendant's name in their warehouse-book as purchaser. After 
the expiration of the credit the defendant asked the plaintiffs to 
take back the rum, and they declined. The plaintiff was nonsuited 
by Bramwell, B., and Martin, Channell, and Bramwell sustained 
the nonsuit on the motion, but on appeal to the Exchequer Cham- 
ber, Cockburn, C. J., Crompton, Williams, Byles, and Keating, JJ., 
held that there was some evidence of an acceptance and receipt, 
and ordered a verdict to be entered for the plaintiff. A contract 
with a person known to be a warehouseman to warehouse goods 
free of charge for six months is certainly some evidence against 
♦both parties that the warehouseman holds as such and not [*32] 
as vendor, and that coupled with the request to take back the rum 
appears to be clearly some evidence of an actual receipt It is 
worth noting also that the sale being on credit the vendor's lien 
was gone at one time. 

In Marvin v. Wallia (d), in 1856, the vendor remained in posses- 
sion of a horse after the sale. The jury found that the purchaser 

Holmes v. Hoskins, 9 Ex. 753. 

Castle v. Sworder, 5 H. & N. 281; 6 H. & N. 828; 30 L. J. Ex. 310. 
Marvin v. Wallis, 6 E. & B. 726; 25 L. J. Q. B. 3G9. 

(1895) 
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had lent it to the vendor to keep, and the vendor obtained a verdict 
which the Court refused to set aside.] 

In Baldey v. Parker (e), in 1823, the defendant bargained in 
the plaintiff's shop for goods above the value of 102. ; some of the 
articles were measured in his presence, some he marked in pencil, 
some he assisted in cutting from a larger piece. The King's Bench 
decided that there was no evidence that the bargain was bound. 
The ground of their decision is concisely stated by Holroyd, J. 
"Upon* a sale of specific goods for a specific price, by parting with 
"the possession, the seller parts with his lien. The statute con- 
" templates such a parting with the possession, and therefore as 
il long as the seller preserves his control over the goods so as to re- 
" tain his lien, he prevents the vendee from accepting and receiving 
"them as his own within the meaning of the statute." This case 
very closely resembles Anderson v. Scott (/) and Hodgson v. Le 
Bret (g) in the facts. It seems that the difference between the de- 
cisions is rather on the practical application of the law than its 
nature ; Lord Ellenborough seems to have thought that the vendors 
had abandoned their lien under circumstances which in Baldey v. 
Parker (e) were held not to be any evidence of such abandonment 

In Smith v. Sunnan (h), in 1829, the King's Bench, of which 
Littledale, J., and Parke, J., had become members, acted on the 
principal laid down in Baldey v. Parker (e). 
[*33] *In Maberley v. Shepherd (i), in 1833, the plaintiff under a 
verbal contract, was building a wagon for the defendant ; the de- 
fendant furnished a tilt and ironwork, which he fixed on the wagon 
whilst it was building. The plaintiff brought an action for goods 
sold and delivered, and was nonsuited. The Court of Common 
Pleas refused to set aside the nonsuit. It is difficult to see how any 
question on the Statute of Frauds could arise, as according to the 
report there was not the shadow of proof that the goods were de- 
livered, and there was no count for goods bargained and sold, or for 
not accepting goods. But the report probably is in some respect 
inaccurate, for the Court did consider the question of whether the 
bargain was bound, and they decided it was not. " The plaintiff," 
said Tindal, C. J., "retained his lien upon the wagon, and there 
"was nothing in the facts that denoted any intention either to de- 
" liver or accept The circumstances of the case certainly leave it 
" open to doubt whether the statute has been complied with or not, 
" but we think it is the duty of the plaintiff to free the case from all 
"doubt, and where any remains, that it is safer to adhere to the 
" plain intelligible words of the statute, which point as clearly as 



(e) Baldey v. Parker, 2B. & C. 37. 

(f) Anderson v. Scott, 1 Camp. 235, n. 

(g) Hodgson v. Le Bret, 1 Camp. 233. 
h) Smith v. Surman, 9 B. & C. 561. 
f) Maberley v. Shepherd, 10 Bing. 99. 

(1896) 
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" words can to an actual delivery and an actual receiving of part or 
"the whole of the goods sold." 

In Bill v. Bament (A?), in 1841, the defendant having bargained 
for a quantity of brushes from the plaintiff, saw them at the ware- 
house of the plaintiff's agent, Hervey (by name), and directed a 
boy to alter the mark on them, and to send them to St. Catherine's 
Wharf. There was a signature obtained by a trick after action 
commenced to a receipt for the goods. The Exchequer set aside a 
verdict which the plaintiff had obtained for the goods sold and de- 
livered, and entered a nonsuit. Parke, B., said, " To take the case 
" out of the 17 th section there must be both delivery and accept* 
" ance, and the question is, whether they have been proved in the 
"present case. I think they have not ; I agree that *there [*34] 
" was evidence for the jury of acceptance, or rather of intended ac- 
" ceptance. The direction to mark the goods was evidence to go to 
" the jury quo animo the defendant took possession of them, so also 
" the receipt " (i. e. the receipt in writing, signed by the defendant) 
" was some evidence of an acceptance ; but there must also be a 
" delivery, and to constitute that, the possession must have been 
"parted with by the owner, so as to deprive him of the right of 
• "lien; Harvey might have agreed to hold the goods as the ware- 
" houseman of the defendant, so as to deprive himself of the right 
" to refuse to deliver them without payment of the price, but of that 
" there was no proof." 

In Edan v. Dudfield (I), in 1841, the case was reversed: the ven- 
dor sold the goods to his factor, who had the goods in his possession 
at the time of sale. The Queen's Bench held, that if the jury 
thought he had taken to them as purchaser, it was sufficient to 
satisfy the statute. 

[This case was approved in Lilly white v. Devereux (m), in 1846, 
where the question was whether the defendant had taken to the 
goods as purchaser or hirer. 

In Marshall v. Green (w), in 1875, the sale was of standing tim- 
ber, and the vendee had agreed to resell the tops and stumps, and 
had cut down some of the trees. Held that there was ample evidence 
of acceptance and receipt] 

There are some expressions used in the judgment of the Queen's 
Bench in Dodsley v. Varley (o), in 1840, which are apparently at 
variance with the principle of the other modern cases, but the ex- 
pressions there used when construed with reference to the point be- 
fore the Court do not necessarily show that the Queen's Bench took 
a different view of the law from that taken in the other cases. It 
seems better to insert the report at length (so far as it bears on 

(*) Bill v. Bament, 9M.&W. 37. 

!/) Man v. Dudfield, 1 Q. B. 306 ; 5 Jur. 317. 
m) Lillywhite v. Devereux, 15 M. & W. 285. 
n) Marshall v. Green, 1 C. P. I). 35 ; 45 L. J. C. P. 153. 
o) Dodsley v. Varley, 12 A. & K 632. 

(1897) 
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this point), rather than ran the risk of omitting something material 
[*35] in abridging *it The plaintiff had obtained a verdict on a 
count for goods bargained and sold, and an application was made 
to the Court to set aside this verdict. Lord Denman delivered the 
judgment of the Court : " It was contended," said he, " that there 
" was no contract completed by delivery and acceptance, so as to 
" satisfy the Statute of Frauds. The facts were, that the wool was 
" bought while at the plaintiff's ; the price was agreed on, but it 
" would have to be weighed ; it was then removed to the warehouse 
" of a third person, where Bamford collected the wools which he 
" purchased for the defendant from various persons, and to which 
" place the defendant sent sheeting for the packing up of such 
" wools. There it was weighed, together with the other wools, and 
" packed, but it was not paid for ; it was the usual course for the 
" wool to remain at this place till paid for. No wish was expressed 
" to take the opinion of the jury on the fact of Bamford's agency, 
" the defendant's counsel acquiescing in that of the Judge, provided 
" the circumstances would amount to it in point of law. We agree 
" that they might ; therefore all these must be taken to be the acts 
" of the defendant Then, he has removed the plaintiff's wool to 
" a place of deposit for his own wools ; he has weighed it with his , 
" other purchases of wools ; he has packed it in his own sheeting ; 
" everything is complete but the payment of the prica It was 
" argued, that because by the course of dealing he was not to 
" remove the wool to a distance before payment of the price, the 
" property had not passed to him, or that the plaintiff retained such 
" a lien upon it as was inconsistent with the notion of an actual 
" delivery. We think that, upon this evidence, the place to which 
" the wools were removed must be considered as the defendant's 
" warehouse, and that ihe was in actual possession of it there as soon 
" as it was weighed and packed ; that it was thenceforward at his 
" risk, and if burnt must have been paid for by him. Consistently 
" with this, however, the plaintiff had, not what is commonly called 
" a lien determinable on the loss of possession, but a special interest 
" sometimes but improperly called a lien growing out of his original 
[*36] " *ownership, independent of the actual possession, and con- 
" sistent with the property being in the defendant This he retained 
"in respect of the term agreed on, that the goods should not be 
" removed to their ultimate place of destination before payment ; 
" but this lien is consistent,* as we have stated, with the possession 
" having passed to the buyer : so that there may have been a 
"delivery to and actual receipt by him. This we think is the 
" proper conclusion upon the present evidence, and there will bo 
" no rule." 

It seems perfectly clear, that if Bamford was the defendant's 
agent, there was ample evidence of such an appropriation of the 
specific wools as would convert t*he agreement to sell into a bargain 
and sale, and (if the Statute of Frauds were out of the way) 

(1898) 
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transfer the property and consequent risk to the defendant The 
only question, therefore, in the case was, whether the facts shewed 
such a receipt of the goods as is contemplated by the Statute of 
Frauds. The argument for the defendant seems to have been that 
the agreement by which the purchaser was not to remove the wool 
till paid for, shewed that the acts done to the wool could not be 
done with the intention to give him possession. The Court, how- 
ever, seemed to have thought that the facts shewed an unequivocal 
delivery of the actual possession, and consequently that the agree- 
ment could only operate by giving such rights to the vendor as 
were consistent with an actual delivery of possession to the pur- 
chaser. In Howes v. Ball (p), it was decided that an agreement 
of this kind did not confer on the vendor any right either of. prop- 
erty or possession in the goods actually delivered, but at most 
operated as a personal license from the purchaser. Probably the 
Queen's Bench, in Dodsley v. Varley (g), would have come to the 
same decision if it had been material to determine what rights 
Dodsley had in the wool, but that being perfectly immaterial to the 
question then before the Court, they did not consider that point. 
The judgment, therefore, in Dodsley v. Varley (g), cannot [*37] 
be taken to shew that the Queen's Bench thought that there might 
be an actual receipt of goods by the purchaser within the meaning 
of the Statute of Frauds without such a taking of possession by 
him as would completely determine the vendor's rights in the part 
of the goods so received, and consequently the case does not affect 
the authority of Baldey v. Parker (r), and the other cases before 
quoted. 

It may therefore be considered as settled, that the construction 
of the statute is that so concisely and clearly stated by Holroyd, J., 
in Baldey v. Parker (r), and repeated in almost the same terms by 
Parke, B. in Bill v. Bament (#), namely, that the facts which prove 
that part of the goods have been delivered and taken into the pur- 
chaser's control, so as to determine the vendor's possession of that 
part, prove that he has actually received them, and that nothing 
short of such a delivery and taking can amount to an actual receipt 
by the purchaser within the meaning of the Statute of Frauds. 

pn Farina v. Home (t), in 1846, where the vendor sent a case 
of eau de Cologne to his agent in London, who warehoused it, ob- 
tained a delivery-warrant and indorsed it to the purchaser, who 
kept it in his possession for ten months, the Court held that al- 
though there was sufficient evidence of an acceptance there was 

none of the receipt. 

- n . ., — . .1 ,i m . . 

(p) Howes v. Ball, 7 B. & C. 484. 

\q) Dodsley v. Varley, 12 A. & E. 632. 

(r) Baldey v. Parker, 2 B. & C. 37, ante, p. 32. 

Is) BUI v. Bament, 9M.&W. 37. 

(0 Farina v. Home, 16 M. & W. 119; 16 L. J. Ex. 73. 

(1899) 
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In Currie v. Anderson (u), in 1860, the defendant sent to Han- 
son & Co., in Constantinople, the bill of lading for goods which he 
had ordered from the plaintiffs but not examined, and which the 
plaintiffs had shipped at his request The bill of lading was to be 
handed over by Hanson & Co. to a person named by the defendant 
when he should call for it. That person was unable to call for it 
for somo months, and then the goods were not forthcoming. The 
Co art held there was ample evidence of acceptance and receipt. 
[*38] *In the following case of Meredith v. Meigh (x), in 1853, 
there seems to have been no evidence either of acceptance or re- 
ceipt, although there had been a delivery to a carrier. 

China clay was to be sent, according to a verbal agreement, by the 
vendor in Cornwall, by sea to Liverpool, and thence by a carrier to 
the vendee in Staffordshire. The vendor sent the bill of lading to 
the carrier to enable him to obtain delivery at Liverpool. The 
cargo was lost at sea, and the vendee, who was the defendant, ob- 
jected that there was no evidence of an acceptance and receipt. The 
defendant obtained a verdict, which the Court refused to set aside. 

Erie, J., said, "Placing goods ordered on board ship is good 
"evidence of a delivery in support of a count for goods sold and 
"delivered; but that is not the same as the question under the 17th 
"section of the Statute of Frauds. I have no doubt that the bill 
"of lading, which is the symbol of the property, may be so received 
" and dealt with as to be equivalent to an actual receipt of the 
"property itself." But that was not the case here.] 



i:j 



Currie v. Anderson, 2 E. & E. 595; 29 L. J. Q. B. 87. 
Meredith v. Meigh, 2 E. & B. 364; 22 L. J. Q. B. 401. 

(1900) 
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♦CHAPTEK m. [*39] 

OF THE SECOND EXCEPTION. 

The second exception, viz., "Except the buyer shall give some- 
" thing in earnest to bind the bargain or in part payment," need 
not detain us long. The words have in practice been found so in- 
telligible that there are very few cases in which any decision on 
the meaning of this clause is reported. In Blenkinsop v. Clayton 
(y), in 1817, the buyer drew a shilling across the vendor's hand, 
and put it in his own pocket to strike the bargain, and the Court 
of Common Pleas thought that he had not given anything in earnest. 

It need only be observed, that there cannot be any payment unless 
it is accepted as well as given as payment' 

pn Walker v. Nussey (z), in 1847, on a sale of goods, the buyer 
and seller agreed that a debt which the seller owed to the buyer 
should be set off in part payment The jury found a verdict for 
the defendant, and on the motion a new trial was refused, Parke, 
B., saying, " no evidence was given of the actual payment or dis- 
charge of the debt due from the plaintiff (the seller), so that all 
" rested in the agreement merely " (a).] 

In order to take the case out of the statute by a part payment, it 
is probably not essential that the part payment should be in money 
(6). 



(y) Blenkinsop v. Clayton, 7 Taunt 597. See also Bach v. Owen, 5 T. R. 409; 
Goodall v. SkelUm, 2 H. Bl. 316. 

(z) Walker v. Nussey, 16 M. & W. 302; 16 L. J. Ex. 120. 

(a) See Hooper v. Stephens, in 1835, 4 Ad. & El. 71 ; and Hughes v. Paramore t 
in 1855, 7 De G. M. & G. 229; 24 L. J. Ch. 681. 

(b) See the remarks of Erie, J. , in The Queen v. St. Michaels, in 1856, 6 E. & B. 
819; 25 L. J. Q. B. 379; and Hart v. Nash, 2 Cr. Mee. & R. 337. 

(1901) 
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[*40] *CHAPTEE IV. 

OF THE THIRD EXCEPTION. 

What is a sufficient memorandum, p. *44. 
Wliat is a sufficient signature, p. *66. 
Who is an agent authorized to sign, p. *72. 



The third exception, " Except that some note or memorandum in 
" writing of the said bargain be made and signed by the parties to 
" be charged by such contract or their agents thereunto lawfully 
"authorized," is probably that which would be most apt to mislead 
a person not acquainted with the decisions. It is to be observed 
that the statute does not interfere with the rules of evidence ap- 
plicable to written testimony (c). A signed note or memorandum 
of the bargain is one way of making the contract good, but the legal 
effect of such a note or memorandum upon the proof of the con- 
tract is left entirely as it was at common law. It is perfectly com- 
petent for persons who are entering into any agreement either to 
have the whole terms of it reduced to writing, or to make their 
agreement with reference to some previously existing writing, and 
if they do so, whether the writing be signed or not the parties muBt 
b& bound by its contents; they are not allowed by the law to show 
that there was a mistake, and that they intended to agree to some- 
thing different from what is stated in the writing, for the very 
object of agreeing to a writing is to prevent disputes about what 
they intended; this rule of law is very inflexible: And if the parties 
[*41] have ^expressed their assent to the reduction of the whole 
contract to writing, they are in general prohibited from adding any- 
thing to the terms expressed in the wilting: this is to be under- 
stood of terms that require an agreement between the parties, for 
where the terms reduced to writing are such that a legal duty would 
result, that legal duty is added to the terms of the contract To 
this last rule, however, there is a wide class of exceptions, arising 
from local customs and the usage of particular trades. 

[Parke, B., said in Hutton v. Warren (d), in 1836 : "It has 
" long been settled, that in commercial transactions extrinsic evi- 
" dence of custom and usage is admissible to annex incidents to 
" written contracts, in matters with respect to which they are silent 

(c) It would be too much of a digression to attempt to state with precision 
the laws of evidence relating to written contracts, but so much of the construc- 
tion of this section depends on a knowledge of that law, that it seems proper to 
try to state the leading principles of it, though without attempting to give the 
qualifications necessary to render such a statement accurate and without at- 
tempting to collect the authorities. 

(d) Hutton v. Warren, 1 M.& W. 475. 

(1902) 
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" . . . . And this has been done upon the principle of presump- 
" tion that, in such transactions, the parties did not mean to express 
" in writing the whole of the contract by which they intended to 
" be bound, but a contract with reference to these known usages."] 

There is no rule of common law to prohibit the parties from 
making an agreement part only of which is to be proved by writing. 
If the parties say in substance, " we agree to the terms contained 
" in such a writing, with the exceptions and additions which at such 
a time were agreed upon by word of mouth ;" there is no legal ob- 
jection to this. Parol evidence may be used to show what the ex- 
ceptions and additions are, the writing is conclusive as to the rest 

When either the part or the whole of an agreement is thus re- 
duced to writing, the agreement cannot (in general) be proved by 
any other means than by showing what the contents of the writing 
are, so that independently of any statue the writing is a necessary 
part of his case who seeks to prove the agreement But if the 
terms are put in writing, but not as a matter of compact between 
the parties to settle what the terms are, the case is different If the 
writing is made by a bystander, without any authority from the 
parties, the writing is not evidence at all, though it may be used to 
♦refresh the memory of him who made it If one of the [*42] 
parties only authorized the making of the memorandum, or after- 
wards admitted its accuracy, it is evidence against him as an ad- 
mission, but not in law either indispensably necessary for the proof 
of the contract, or conclusively binding upon him against whom it 
is evidence. 

Now the Statute of Frauds leaves this law quite as it was before. 
If the contract, or part of it, is in writing, the writing must be 
proved, though there has been a part payment or a part acceptance 
and receipt; and if the writing is a part of the agreement it must 
be proved, though it would not satisfy the third exception, either 
because it is not signed, or for any other reason. And the writing, 
when proved, has just as much effect in settling conclusively what 
the terms of the bargain are, as it would have had if the Statute of 
Frauds had never been passed. The proof of the writing is as in- 
dispensable and as conclusive in a contract for the sale of goods for 
more than 10/., as in one for the sale of goods for less than 102., 
and not more so. And when a party has signed a memorandum of 
the terms of the contract, which is not more than an admission of 
the terms of the contract, the other party is not forced to use this 
evidence, if he can in any other way satisfy the exceptions in the 
statute, and if he does use it the memorandum does not bind the 
other party more than a similar admission would have done if the 
price had been less than 102. It is strong evidence of what the 
agreement is, but it is not the agreement itself. It may make the 
contract good, because it is in writing and signed, and for the same 
reason it is capable of clear and undeniable proof, but its effect in 

(1903) 
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settling the terms of the contract is no greater than that of a simi- 
lar admission made by word. of mouth. 

[In Forctv. Yates (e), in 1841, there was a memorandum which 
the Court treated (erroneously) as a sufficient memorandum of the 
contract to take the case out of the statute. In it the price was 
mentioned, but nothing was said about the time of payment. The 
[*43] Court was of opinion that the *legal effect of the written con- 
tract was a sale for ready money, and, therefore, that evidence to 
show that it was a sale on credit was inadmissible. 

But in Lockett v. Nicklin (/), in 1848, the plaintiff' seems to ha^ 
relied on the acceptance and receipt to take the case out of the 
statute, and he then put in a letter from the defendant to prove 
some of the terms of the contract, and gave parol evidence on & 
point on which the letter was silent; and the Court held that such 
evidence was admissible (g). 

In Moore v. Campbell (h), in 1854, the plaintiff employed Wilks, 
a broker, to purchase hemp. Wilks agreed with the defendant to 
buy it from him, and sent him a note. The defendant drew up and 
signed another note differing in several respects from Wilks'. The 
hemp when landed was sold by the defendant in consequence of a 
difference between him and the plaintiff as to the quantity, and this 
action was brought on the note drawn up by the defendant, for dam- 
ages for not delivering. It was argued for the defendant that, as 
the bought and sold notes differed, there was no contract At the 
trial the judge ordered a verdict for the plaintiff, subject to the 
opinion of the Court on this point On the motion Parke, B., de- 
livering the judgment of the Court granting a new trial, said that 
Wilks had acted not as a broker, but solely as the agent of the 
plaintiff, and that it was for a jury to say whether both parties in- 
tended the defendant's note to be the contract between them, and 
if so, it would be a sufficient memorandum. But if the defendant 
never intended to be bound unless the plaintiff was bound also, 
then there was no contract 

In Gibson v. Holland (i), in 1865, the defendant authorized his 
agent Bookes to buy a horse from the plaintiffs. liookes bought 
it, and then followed a correspondence between him and the de- 
fendant, in which the terms of the bargain appeared. The defend - 
[*44] ant relied on the objection that the ^memorandum passed, 
not between the contracting parties, but between one of those 
parties and his own agent But the Court held that the memoran- 
dum was sufficient on the ground that the statute did not make it 
necessary that the memorandum should be addressed to the person 
who is to take advantage of it] 

ie) Ford v. Yates, 2 M. & Gr. 549; 2 Scott, N. R. 645. 
f) Lockett. v. Nicklin, 2 Ex. 93; 19 L. J. Ex. 403. 
g) See also Eden v. Blake, in 1845, 13 M. & W. 614; 14 L. J. Ex. 194. 
h) Moore v. Campbell, 10 Ex. 323; 26 L. J. Ex. 310. 
Gibson v. Holland, L. Ii. 1 C. P. 1; 35 L. J. C. P. 5. 

(1904) 
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Parke, B., in Bill v. Bament (&), said he was clearly of opinion 
that the memorandum must be in existence at the time when the 
action is brought In that case it had been signed three days af 
terwards. 

To return to the statute. There are three subjects of inquiry: — 
lstly, What is " a note or memorandum in writing of the bargain ?" 
2ndly, What is meant by being " signed by the parties to be charged 
"by such contract?" 3rdly, Who are "their agents lawfully au- 
"thorized?" 

Now, as to what is a note or memorandum of the bargain, it is 
to be observed that by the express words of the statute it is to be 
in ivriting, and it has been held, that this means that the writing 
must contain in itself sufficient matter to amount to the note or 
memorandum, without calling in any parol testimony to supply the 
deficiency. If the very paper signed contains in itself the wholo 
that is reduced to writing, the only question is, whether that is 
sufficient matter to constitute a memorandum of the bargain: but 
if there be sufficient matter to make a memorandum written on 
separate pieces of paper, no one of which by itself contains enough, 
the question arises, if the memorandum of which the contents of 
these several papers are evidence is all in writing or not; if the 
contents of the signed paper themselves make reference to the 
others so as to show by internal evidence that the papers refer to 
each other, they may be all taken together as one memorandum in 
writing; but if it is necessary, in order to connect them, to give 
evidence of the intention of the parties that they should be con 
nected, shown by circumstances not apparent on the face of the 
writings, the memorandum is not all in writing, for it consists 
partly of the contents of the ^writings and partly of the ex- [*45] 
pression of an intention to unite them, and that expression is not 
in writing (I). If, indeed, the separate papers were at the time of 
the signature attached to each other, they then in substance formed 
one paper, and a subsequent separation of them cannot prevent the 
memorandum from having once existed. 

In Hinde v, Whitehouse (ra), in 1806, the sale was by auction, 
subject to certain conditions; a paper containing the conditions was 
read by the auctioneer and then laid on his desk; he wrote down 
the purchaser's name opposite the lots in his catalogue, which was 
headed " To be sold by auction, for particulars apply to Thomas 
"Hinde," but contained no internal reference to the conditions. 
The King's Bench held that the bargain was contained in the con- 
ditions, and that there was no signed memorandum of the bargain; 
that which there was, Lord Ellenborough said, was a minute made 
on the catalogue of sale which was not annexed to the condi- 

(k) BUI v. Bament, in 1841, 9 M. & W. 40. 

(/) This statement was approved by Williams, J., in N". S. By. Co. v. Peek, 
in 1860, E. B. & E. 1001. 

(m) Hinde v. Whitehouse, 7 East, 558. 
3 CON. OP SALE. (1905) 
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tions of sale nor had any internal reference to them by context or 
the like. " I am therefore of opinion," said he, " that the mere writ- 
" ing on* the catalogue not being by any reference incorporated with 
" the conditions of sale, is not a memorandum of a bargain under 
"those conditions of sale." 

Precisely the same case came before the King's Bench, in 1824, 
in Keniuorthy v. Schofield (n), and was decided the same way. Hol- 
royd, J., there said, "It appears to me that you cannot call that a 
"memorandum of a bargain which does not contain the terms of it. 
" The argument for the plaintiff is, that the conditions being in the 
"room were virtually attached to the catalogue; but I think as 
" they were not actually attached or clearly referred to, they formed 
" no part of the thing signed. In the case put bt the separation 
" of the conditions from the catalogue, during the progress of the 
" sale, I should say, that the signatures to the latter made after 
[*46] *" the separation were unavailing. It occurred to me at first 
" that this might be likened to a will, consisting of several detached 
" sheets, when a signature of the last, the whole being on the table 
"at the time would be considered a signing of the whole, but 
'* there the sheet signed is a part of the whole. Here the cata- 
logue was altogether independent of the conditions.". 

[In Boy dell v. Drummond (o), in 1809, the defendant had put 
his name into a list of subscribers to a publication, but there was 
nothing to connect this list with the prospectus which contained the 
conditions of sale; the Judges were of the opinion that there was 
no memorandum. The case was, however, decided on another point. 

In Sari v. Bourdillon (p), in 1856, the things bought, and the 
prices, were entered into the vendor's order book, and the entry was 
signed by the buyer. The seller's name was written on the fly-leaf 
at the beginning of the book. One of the articles was to be altered, 
and the payment was to be made by a draft, and the memorandum 
made no mention of this, but .the memorandum was held sufficient 

In Peirce v. Corf (q), in 1874, there was a sale of a horse at an 
auction, but the memorandum of the sale was not attached to the 
conditions nor made any reference to them: held that section 17 was 
not satisfied (r).] 

These cases are strong decisions to show that no intention on the 
part of the signer to unite two papers will suffice, unless the papers 
be physically joined, or that intention appear on the face of the 
papers; but the question of what shall be a sufficient reference of 
the one paper to another, is a very difficult one. It is not possible 
to use language so clear and explicit that the meaning may not vary 

(n) Kcnworthy v. Schofield, 2B.&C. 945. 
\o) Boy dell v. Drummond, 11 East, 142. 
(p) Sari v. Bourdlhn, 1 C. B. N. 8. 188 ; 26 L. J. C. P. 78. 
(q) Peirce v. Corf, L. R. 9 Q. B. 210 ; 43 L. J. Q. B. 52. 
(r) See also Bishton v. Whatmore, in 1878, 8 Ch. D. 467 ; 47 L. J. Ch. 629 ; and 
Studds v. Watson, 28 Ch. D. 305. 

(1906) . 
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according to the circumstances under which it was used; when, 
therefore, it appears on the face of a writing that it refers to some- 
thing extraneous, there must in every case be some inquiry [*47] 
into external circumstances to see what it is that is referred to. The 
Statute of Frauds makes no alteration in this. Precisely the same 
evidence is admissible to shew what the writing refers to when it is a 
memorandum of a bargain within the statute, that would be admis- 
sible to explain it, if it were a memorandum of a bargain not within 
the statute ; but when it is ascertained to what the writing refers, 
the statute steps in. If the reference is to something verbal, or ulti- 
. inately to a writing by the medium of something verbal, the com- 
mon law would take the whole together as shewing what the con- 
tract is, but as one link of the evidence is not in writing, it will not 
in general operate as a memorandum in writing to take the case out 
of the statute. - 

It would therefore be necessary for a clear exposition of this pari 
of the subject to enter into the whole question of how far external 
evidence is by common law admissible to aid the construction and 
application of writings; but that is too extensive and difficult a 
subject for a digression. The general rule seems to be, that all facts 
are admissible which tend to shew the sense the words bear with 
reference to the surrounding circumstances concerning which the 
words were used (s), but that such facts as only tend to shew that 
the writer intended to use words bearing a particular sense are to 
be rejected (£). 

.*The cases reported as to what is a sufficient reference of [*48] 
documents to each other to form a memorandum within the 17th 
section are few, and do not afford much assistance. 

In Saunderson v. Jackson (w), in 1800, there was a bill of parcels 
delivered at the time of the bargain which was in itself a sufficient 

[(#) See Macdonald v. LongbotUm, 1 E. & E. 977; 29 L. J. Q. B. 256, in 1859; 
where parol evidence was admitted to shew that "your" wool meant wool 
which the plaintiff had purchased, as well as that which he had clipped from 
his own sheep, and Spicer v. Cooper, 1 Q. B. 424, in 1841. " If there are pecu- 
liar expressions used in a contract, which have, in particular places or trades, 
" a known meaning attached to them, it is for the jury to say what the mean- 
ing of these expressions was, but for the Court to decide what the meaning of 
"the contract was." Per Parke, B., in Hutchinson v. Botcher, 5 M. & W. 542.] 

(/) See Wigram on Extrinsic Evidence. The principles of the rules of law 
regulating the admissibility of extrinsic evidence to aid in the construction of 
wills and of contracts required to be in writing seem to be the same. Cut in 
applying them, it seems necessary to bear in mind, that there is a distinction 
between the two classes of instruments. The will is the language of the testa- 
tor soliloquizing, if one may use the phrase, and the Court in construing his 
language may properly take into account all that he knew at the time in order 
to see in what sense the words were used. But the language used in a contract 
is the language used to another in the course of an isolated transaction, and the 
words must take their meaning from those things of and concerning which they 
are used, and those only. This does not affect the law, but it is of some con- 
sequence in the application of it, as it narrows the field of inquiry. 

(a) Saunderson v. Jackson, 2 B. & P. 238. 

(1907) 
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memorandum, bat there was some doubt whether it was signed by 
the defendant. The Court of Common Pleas thonght it was suf- 
ficiently signed, but that even if it was not, the defect was supplied, 
by this letter addressed to the plaintiff, and signed by* the defen- 
dant: — " Sir, we wish to know what time we shall send you a part 
of your order, and shall be obliged for a little time in delivery of 
the remainder; must request you to return our pipes. We are, &c." 

Lord Eldon, C. J., said, in delivering the judgment of the Court, 
" Although it be admitted that the letter which does not state the 
" terms of the agreement would not alone have been sufficient, yet, 
" as the jury have connected it with something which does, and the 
" letter is signed by the defendants, there is then a written note or 
"memorandum of the order which was originally given by the 
" plaintiff, signed by the defendants." It is a great pity that the 
report does not more fully state what were the facta which Lord 
, Eldon allowed to go to the jury, as evidence to enable them to con- 
nect the letter with the bill of parcels. 

In Johnson v. Dodgson (x), in the Exchequer in 1837, there had 
been a written memorandum made [by the defendant, the pur- 
chaser, in his own book and] signed by the plaintiff's agent as fol- 
lows: — " Sold John Dodgson 27 pockets Playstead 1836, Sussex, at 
103s. The bulk to answer the sample. 4 pockets Selme Beckleys, 
at 95*. ; samples and invoices to be sent per Rockingham Coach : 
[*49] payment in bankers at two *months. Leeds, 19th October, 
1830." There was a doubt whether this was signed by the defen 
dant, and the plaintiffs to meet that doubt proved the following 
letter from the defendant to them: — 

Leeds, Wednesday Evening, 
19th October, 1836. 
" Gentlemen, 

Please to deliver the 27 pockets Playsted and the 4 pockets 
Selmes 1836, Sussex, to Mr. Robert Pearson or bearer to be carted 
to Stanton's Wharf: 20 pockets of Playsted to be forwarded per 
first ship and the remaining eleven pockets per the second ship and 
you will oblige gentlemen your most obedient 

John Dodgson." 

The Court were unanimously of opinion that the first paper was 
signed by the defendant, which disposed of the case [notwithstand- 
ing the fact of his keeping it was a clear indication that he never 
intended it as a voucher of his being bound, but only to bind the 
other party (#)]; but Lord Abinger said, "If it depended on the 
"recognition of the contract by the letter, there might be some 
"doubt, though even upon that I should have thought the refer- 
ence to the only contract proved in the case sufficient." Parke, 

Johnson v. Dodgson, 2 M. & W. 653. 

Per Blackburn, J., in Durrdl v. Evans, 1 H. & C. 191; 31 L. J. Ex. 337. 

0908) y 
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B., said, "If the question turned on the recognition by the subse- 
quent letter, I own I should have had very considerable donbt 
" whether it referred sufficiently to the contract It refers to the 
"subject matter, but not to the specific contract" (z). 

In Allen v. Bennett (a), in 1810, there was a contract note defec- . 
tive from not giving the name of the purchaser; there was also a 
correspondence between the parties which is not set out in the re- 
port It appears, however, to have shown that there was a contract 
of sale of some sort between the parties concerning goods of the 
same sort as those mentioned in the contract note, and to have been 
in itself defective as a memorandum, and to have made no specific 
allusion to the ^contract note. The Common Pleas held, [*50] 
that the correspondence was sufficiently connected with the note, 
and supplied its deficiencies. 

pn Buxton v. Bust, (6), in 1872, the purchaser handed to the 
vendor a memorandum of the terms of the bargain. The vendor 
did not sign it and some time afterwards wrote to the purchaser 
saying that he should "consider the deal off, as you have not com- 
" pleted your part of the contract" The purchaser then asked for a 
copy of the memorandum, which the vendor enclosed in a letter 
signed by him. Held, that these letters and enclosures were suffi- 
ciently connected to form a memorandum.] 

Jackson v. Lowe (c), Cooper v. Smith (d), Richards v. Porter(e), 
Smith v. Surman (/), are cases which turn upon the sufficiency or 
not of what was written, and not upon the circumstance of its be- 
ing contained in different documents. 

What is a sufficient memorandum. 

Supposing the writing to be all on one paper, or on papers suffi- 
ciently connected, the question arises whether there is sufficient 
matter to form a note or memorandum of the bargain. It was de- 
cided in Wain v. WarUers (g), in 1804, that a writing could not be 
a memorandum of an agreement within the fourth section of the 
Statute of Frauds, unless it contained the whole agreement, that is 
to say, the parties and the consideration and the subject matter as 
well as the promise. The decision was a good deal questioned at 
first, but it seems now well established as law. 

(z) See also Archer v. Baynes, 5 Ex. 625, in 1850; 20 L. J. Ex. 54. 

la) Allen v. Bennet, 3 Taunt. 169. 

(b) Buxton v. Bust, L. R. 7 Ex. 1, and 279; 41 L. J. Ex. 1, and 173. See 
also Bauman v. Jones, 3 Ch. Ap. 508; Long v. Millar, 4 C. P. D. 450; Cave v. 
Hastings, 7 Q. B. D. 125; Bonnewell v. Jenkins, 8 Ch. D. 70. 

(e) Jackson v. Lowe, 1 Bing. 9. 

Id) Cooper v. Smith, 15 East, 103. 

(e) Richards v. Porter, 6 B. & C. 437. 

(/) Smith v. Surman, 9B.&C. 561. 

(g) Wain v. WarUers, 5 East. 10; Price v. Richardson, 15 M. & W. 539: 15 
L. J. Ex. 345. 

(1909) 
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The words in the seventeenth section of the statute are substan- 
tial] tially the same as those in the fourth, except that the *word 
" bargain" is used instead of the word " agreement" The two 
words seem to be very much alike in their meaning; indeed, so long 
. as the property in the goods is not transferred, a contract for the 
sale of goods is more technically and accurately called an agree- 
ment than a bargain; but the difference in the words should be ob- 
served as it has been twice said by learned Judges, that it may 
make a difference in the construction of the section. 

It is necessary that the memorandum should disclose who the 
person is with whom the contract is made, as well as the person to 
be charged by it, otherwise it is no memorandum of the bargain. 

This seems to have been first decided in Champion v. Plummer 
(h) , in the Common Pleas in 1805. In that case, the plaintiff 's clerk, 
at the time of the verbal bargain wrote an entry in the following words : 
"Bought of W. Plummer 20 puncheons of treacle, 37Z. 10s., to be 
delivered by 10th December." Plummer then signed it. The Com- 
mon Pleas held that this would not make the contract good as 
against Plummer. Sir J. Mansfield, C. J., said, "How can that be 
"said to be a memorandum of a contract wliich does not state who 
"are the contracting parties. By this note it does not at all appear 
"to whom the goods were sold" (i). 

In Allen v. Bennet (k), in 1810, the defendant's agent wrote in 
a book belonging to the plaintiff, Allen, the following entry: — "Or- 
dered of H. and G. Bennet, Liverpool, 50 barrels fine new rice, 3Z. y 
2 months and 2 months as per sample in running numbers," and 
signed it on the defendant's ( Bennet' s) behalf. The name of the 
plaintiff, Allen, did not appear in the book, except in one place, 
where it had been again struck out. The Common Pleas considered 
this a defective memorandum, but that the deficiency was supplied by 
other documents (Z). 

[*52] *In Cooper v. Smith (m), in 1812, before the King's Bench, 
the entry was made by the plaintiff 's agent in a book; it mentioned 
the defendant's name. The Court inquired particularly whether 
the plaintiff's name appeared anywhere in the book; it did not; 
but the memorandum was not signed by an agent for the defend- 
ant, and, perhaps, the decision turned more upon that than on the 
absence of the plaintiff 's name. 

In Jacob v. Kirke (n), in 1839, the entry was in a book of the 
plaintiff's in the following terms: — "Mr. Eirke, 6 dozen kings, 6 
dozen queens, at 25s. per lb., 2 dozen others at 20a. per pound, to 
Russell Street, Manchester;" it was signed by Kirke, but Jacob's 

(h) Champion v. Plummer, 1 N. R. 252. 

(i) See also Williams v. Lake, 29 L. J. Q. B. 1; 2 E. & E. .349. 

(Jt) Allen v. Bennet, 3 Taunt. 169. 

II) See also Sari v. Bourdillon, 1 C. B. N. S. 188; 26 L. J. C. P. 78, ante p. 46. 

(m) Cooper v. Smith, 15 East, 103. 

(n) Jacob v. Kirke, 2 M. & R. 222. 

(1910) 
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name nowhere appeared in the book. Parke, J., at Nisi Prius, 
thought the objection under the Statute of Frauds unsurmountable, 
but the case went off on another point 

[In Graham v. Musson (o), in 1839, the plaintiff's traveller, Dy- 
son, sold some sugar to the defendant, and made an entry in the 
defendant's book which he signed with his own name, Dyson. 
There was no evidence that Dyson was authorized to act as the de- 
fendant's agent, and the Court held that the plaintiff could not re- 
cover. 

In Vandenbergh v. Spooner (p), in 1866, the defendant signed this 
memorandum: — "D. Spooner agrees to buy the whole of the lots of 
marble purchased by Mr. Vandenburgh, now lying at Lyme Cobb, 
at Is. per foot" Held that this was not a sufficient memorandum. 
As Bramwell, B., put it, " The seller's name as seller is not men- 
tioned in it, but occurs only as part of the description of the 
"goods." 

In Newell v. Radford (g), in 1867, which was an action for not 
delivering; the memorandum was "Mr. Newell, 32 sacks culasses 
at 39s., 280 lbs., to await orders. June 8. *John Wil- [*53] 
Hams." Williams was the defandant's agent, and it was said for the 
defendant that there was nothing to show who was the buyer and 
who was the seller. But evidence had been given that Newell was 
a baker and Radford a flour merchant, and the Court held that this 
evidence was admissible and removed the uncertainty. 

In this case Willes, J., threw some doubt on Vandenbergh v. 
Spooner (r) ; he considered the memorandum in that case amounted 
in effect to such a memorandum as this. "A. agrees to buy B.'s 
"horse for 10Z." The words were, "A. agrees to buy the horse 
purchased by B., for 10Z." And the two appear to be the same, for 
the words " purchased by" may be read merely as showing how the 
horse came to be B.'s. If the wording in Vandenbergh v. Spooner 
(r) had been "A. agrees to buy a horse for 102. B.," there would 
have been a fuller memorandum than in Neivell v. Radford (s), and 
it would have been held sufficient by the Common Pleas. It seems 
difficult to see how the words "A. agrees to buy the horse pur- 
chased by B. for 10Z." are less sufficient 

In Sharman v. Brandt (t), in 1871, the plaintiff was a broker, 
and was authorized by the defendants to purchase hemp for them. 
The plaintiff. carried on business alone, under the style of Simpson 
& Co. The contract note was as follows: "Bought for Messrs. 
"Brandt and Horny, of our principals, 200 tons, &c W. W. 

(o) Graham v. Musson, 5 Bing. N. C. 603. See also Graham v. Fretwett in 
1841, 3 M. & G. 368. 
(p) Vandenbergh v. Spooner, L. R. 1 Ex. 316; 35 L. J. Ex. 201. 
(q) Newell v. Radford, L. R. 3 C. P. 52; 37 L. J. C. P. 1. 
(r) Vandenbergh v. Spooner, L. R. 1 Ex. 317 ; 35 L. J. Ex. 201. 
(•) Newell v. Badford, L. R. 3 C. P. 52 ; 37 L. J. C. P. 1. 
\t) Sharman v. Brandt, L. R. 6 Q. B. 720 ; 40 L. J. Q. B. 312. 

(1911) 
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Simpson & Co." The plaintiff had no principals, bat was himself 
the seller, and on the defendants refusing to take the hemp, brought 
this action as principal. He was nonsuited, and the Queen's Bench 
and Exchequer Chamber affirmed the nonsuit, Kelly, C. 6., saying 
" it was not a note of any contract at all between the plaintiff, as 
seller, and the defendants, as purchasers."] 

There is no case that I am aware of, in which a memorandum 
that did not disclose who the parties were, has been held sufficient; 
so that the authorities though not numerous are uniform. But it is 
[*54] not necessary that the name of the *party with whom the 
contract is made, should be inserted, if there be on the face of the 
memorandum a sufficient description to show who he is. 
• When the party is not designated at all, it is a case of a writing 
on the face of it defective, as containing only part of a contract; so 
that it is apparent that the agreement between the parties mast 
have been partly not reduced to writing at all. When that is the 
case, the common law allows the contract to be proved by the writ- 
ing and by parol; so that the writing shows the terms of the con- 
tract, and the parol shows with whom the contract was mada The 
statute, however, is not satisfied, for though the bargain is shown, 
it is not in writing: But when the writing describes a party with 
whom the contract is made, the bargain, so far as respects that, is 
in writing ; and the parol evidence is admitted, not as proving with 
whom the bargain was made, but as enabling the Court to under- 
stand the description in writing, which shows with whom it was 
made. This is no infringement of the Statute of Frauds; indeed, 
if it were, there never could be a good memorandum in writing, for 
in the simplest case there must be some parol evidence to apply the 
document (u). 

In many cases the contract is with a firm using the partnership 
style, and there is no doubt that in such cases it may be shown by 
parol who the parties constituting that firm are, and that the con- 
tract is made with them. 

It is common also for an agent who is making contracts on behalf 
of a principal, to enter into written agreements that on the face of 
them purport to be made with the agent himself, and make no men- 
tion of his having any principal; when this is the case, there might, 
if it were a new question, be some difficulty in seeing how this con- 
tract is to be made the contract of the principal, without directly 
contradicting the instrument; for on the face of it, it has a plain 
intelligible meaning. However, the decisions have settled, that 
without contradicting the writing or preventing its effect as a 
memorandum under the statute, evidence may be produced to show 
that the contract was made with the principal, either for the 
[*55] ^purpose of enabling him to sue or be sued on the contract 
in his own name; and they have also settled, that evidence may not 

(w) Sale v. Lambert, L. R. 18 Eq. 1 ; Potter v. DuffieU, L. R. 18 Eq. 4. 

(1912) 
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be produced to show that the contract was not made with the agent, 
for the purpose of preventing his suing or being sued in his own 
name. 

All the authorities bearing on this subject will be found collected 
in Higgins v. Senior (x), decided in 1841. In that case, in the Ex- 
chequer, after taking time to consider, the judgment of the Court 
was delivered by Parke, B., who said, " There is no doubt that 
" where such an agreement is made, it js competent to shew that 
" one or both of the contracting parties were agents for other per- 
" sons and acted as such agents in making the contract, so as to 
" give the benefit of the contract on the one hand to, and charge 
"with liability on the other, the unnamed principal, and this, 
" whether the agreement be or be not required to be in writing by 
" the Statute of Frauds, and this evidence in no way contradicts 
"the written agreement It does not deny that it is binding on 
" those whom, on the face of it, it purports to bind, but shews that 
" it also binds another, by reason that the act of the agent in sign- 
"ing the agreement in pursuance of his authority, is, in law, the 
" act of the principal. But, on the other hand, to allow evidence 
" to be given that the party who appears on the face of the instru- 
" ment to be personally a contracting party, is not such, would be 
" to allow parol evidence to contradict the written agreement which 
"cannot be done." Higgina v. Senior (x) was a case in which the 
agent who had contracted in his own name, sought to discharge 
himself and was not permitted to do so (y). Almost *at the [*56] 
same time, the Queen's Bench, in Trueman v. Loder (2), allowed 
parol evidence to charge the principal with a contract made in the 
name of his agent. That was a sale of goods; the bought and sold 
notes which were made use of to make out the contract were headed, 
"Bought for Messrs. Trueman and Co. " (the plaintiffs) and 
" Sold for Mr. G. Higginbotham." The Court thought it proved 
that Higginbotham was acting as agent for Loder and Co.> the de- 
fendants, and that the broker's notes were a sufficient memorandum 
of a bargain between them and Trueman. " Among the ingenious 
" arguments pressed by the defendant's counsel," said Lord Den- 
man, in delivering judgment, " there was one which it may be fit to 
"notice; the supposition that parol evidence was introduced to 
"vary the contract, shewing it not to have been made by Higgin- 

(x) Higgins v. Senior, 8 M. & W. 834; 11 L. J. Ex. 199. 

(y) Franklyn v. Lamond, in 1847, 4 C. B. 637; 16 L. J. C. P. 221; Kclner v. 
Baxter, in 1866, L. R. 3 C. P. 174 ; 36 L. J. C. P. 94; Paice v. Walker, in 1870, 
L. R. 5 Ex. 173 ; 39 L. J. Ex. 109 ; Die Elbinger Co. v. Claye, in 1873, L. R. S. 
Q. B. 313 ; 42 L. J. Q. B. 151 ; Hutton v. Bulloch, in 1H74, L. R. 9 Q. B. 572; 
Southwell \\ Bowditch, in 1876, L. R. 1 C. P. D. 374 ; 45 L. J. C. P. 374 : Gadd 
v. Houghton, in 1876, L. R. 1 Ex. D. 357; 46 L. J. Ex. 71 ; Hutcheson v. Eaton, 
in 1884, L. R. 13 Q. B. D. 861 ; Colder v. Dobell, in 1871, L. fc. 6 C. P. 486 ; 40 
L. J. C. P. 89—224 ; Curtis v. Williamson, in 1874, L. R. 10 Q. B. 57 ; 44 L. J. 
Q. B. 27. 

(z) Trueman v. Loder, 11 A. & E. 589. * 

(1913) 
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" botham, whose name is inserted in it, but by the defendant, who 
" gave him the authority. Parol evidence is always necessary to 
" shew that the party sued is the party making the contract and 
." bound by it; whether he does so in his own name or in that of 
" another or in a feigned name, and whether the contract be signed 
"by his own hand or that of an agent, are inquiries not different in 
"their nature from the question, who is the person who has just 
"ordered goods in a shop.. If he is sued for the price, and his 
" identity made out, the contract is not varied by appearing to have 
"been made by him in a name not his own." 

It may, therefore, be taken as a general rule, that a writing is not 
a sufficient memorandum of the bargain, unless it describes the 
party with whom the bargain is made, though the description need 
not be by his own name; but it is not quite so clearly settled what 
more is necessary. 

As has been already observed (a), a memorandum of an agree- 
ment within the 4th section must contain the subject matter of the 
[*57] agreement and the consideration as well as the *promise; but 
the word in the 17th section is " bargain," not " agreement," and 
though it seems difficult to see wherein bargain is a word less ex 
tensive in its meaning than agreement, it has been thought that 
there is a difference. 

In Egerton v. Matthews (6), a. d. 1805, the writing was in the 
following terms : — " We agree to give Mr. Egerton 19d. per lb. for 
thirty bales Smyrna cotton, customary allowance cash 3Z. per cent. 
as soon as our certificate is complete." It was signed by the 
defendants. The plaintiff was nonsuited by Lord Ellenborough, on 
the ground that this was not a sufficient memorandum within the 
statute. The nonsuit was set aside, and Lord Ellenborough is said 
to have declared that he had directed the nonsuit without attending 
to the difference between the wording of the 4th section and of the 
17th section. And that the writing was a " memorandum of the 
" bargain or at least so much of it as was sufficient to bind the 
"parties to be charged therewith." There is some difficulty in 
understanding what was the objection to the memorandum as a 
memorandum of an agreement, and consequently it is difficult 
to say what the distinction was which Lord Ellenborough made 
between bargain and agreement, but it appears that he made some 
distinction. 

In Laythoarp v. Bryant (c), in 1836, which was a 'case on the 
4th section, Tindal, C. J., said, " Wain v. Warlters (d), was decided 
" on the express ground that an agreement under the 4th section 
" imports more than a bargain under the 17th." 



!a) Ante, p. 50. 
b j Egerton v. Matthew^ 6 East, 307. 
c) Lttythoarp v. Bryant, 2 N. C. 735. 
d) Wain v. Warlters, 5 East, 10. 

(1914) 
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In Marshall v. Lynn (e), in 1840, Alderson, B., said, "'By the 
" 4th section of the Statute of Frauds it is provided, that the con- 
' tracts therein mentioned shall be in writing, otherwise no action 
" shall be maintained upon them. The 17th section requires that 
" some note or memorandum in writing of the bargain before made 
" shall be signed by the party to be charged by such contract, or 
" his agent lawfully *authorised. There is, undoubtedly, a [*58] 
" distinction between the two enactments, for by the 4th section 
" the whole contract must be in writing, including the consideration, 
" which induced the party to make the stipulation by which he 
"is to be bound ; but by the 17 th section it is sufficient if all the 
" terms by which the defendant is to be bound are stated in writing, 
" so as to bind him." 

These two last authorities are certainly no more than dicta 
irrelevant to the cases in which they were spoken ; but though 
they are not supported by any decisions that I am aware of, they 
are not contradicted by any cases either. It may seem strange that 
the point has not been decided, but the truth is, it is not of such 
practical importance as it seems. 

When a writing containing the terms by which one party is to be 
bound in a contract of sale, and signed by him, is within the 
knowledge of the other, so that he can make use of it to bind the 
contract, it is in very many cases a reduction of the terms of the 
agreement to writing, such that no objection can be made to it as 
not containing the whole of the bargain, because by the rules of law 
it is conclusive as to what the bargain is. The terms that are not 
in it cannot be part of the bargain. 

And even when the circumstances under which the writing was 
made are such as to make it not more than evidence of the agree- 
ment, it is a difficult thing for a party to prove that a written 
admission signed by himself does not contain the whole truth. 
The jury would properly be very unwilling to find that the writing 
did not contain the whole agreement unless there was some good 
reason given to explain the inaccuracy. 

The question, therefore, can seldom arise except where there is a 
letter written for some collateral purpose, and alluding incidentally 
to the. bargain. It is most natural in such cases that the letter 
writer should only recite so much of the contract as is material to 
the main subject of his letter, so that he has no great difficulty in 
establishing the fact that part of the terms are omitted. 

*There are several eases of this sort, but none in which the [*59J 
writing was a complete memorandum of those terms of the bargain 
to which the party signing it was bound, but omitted material parts 
of the engagement of the other party. 

In Cooper v. Smith (/), in 1812, there had been a parol sale of 

(e) Marshall v. Lynn, 6 M. & W. 109 ; 9 L. J. Ex. 127. 
[J) Cooper v. Smith, 15 East, 103. 

(1915) 
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flour for a price exceeding 10Z. The plaintiff, who was the vendor, 
more than a week after the contract, sent to the defendant an in - 
voice specifying the goods and their price, accompanied by thip 
note: — "Sir, the above was yesterday forwarded by Smith and 
Son's boat, which I have no doubt will be with you very soon." 
The defendant wrote next day, apparently in answer to this note: — 
" Mr. Cooper, Sir, Your not coming or sending the flour I agreed 
with you for according to time, I am now provided for, therefore it 
will not suit me to receive yours, as the price is lower. I have been 
offered flour a great deal lower this day. I expected yours in the 
course of a week from the time you were at my bouse. If I buy of 
any man I expect it according to time, or the bargain is void." 
The plaintiff's witnesses proved, to the satisfaction of the jury, that 
there was no term in the contract about the flour being sent within 
a week, and that it was sent in a reasonable time. The King's 
Bench held that this letter was not a sufficient memorandum. 
Lord Ellenborough said, ["The plaintiff cannot avail himself of 
"that letter as evidence of the contract for one purpose, to bind the 
"defendant with the statute, and renounce it for another purpose; 
"but he must take it altogether; and then it] falsifies the contract 
''proved by parol testimony for the plaintiff." 

In Elmore v. Kingscote (gr), in 1826, there was a sale by word of 
mouth on the 13th June of a horse, warranted five years old, for 
200 guineas. To take the case out of the Statute of Frauds, the 
plaintiff relied on a letter which was written and signed by the de- 
fendant, and sent to the plaintiff on the 18th June in the following 
[*60] terms :— " Mr. Kingscote *begs to inform Mr. Elmore, that if 
the horse can be proved to be five years old on the 13th of this 
month in a perfectly satisfactory manner, of course he shall be 
most happy to take him, and if not most clearly proved, Mr. E. 
will most decidedly have nothing to do with him." The plaintiff 
was nonsuited by Chief Justice Abbott, and the King's Bench con- 
firmed the nonsuit, because the price was a material part of the 
bargain. The plaintiff's counsel contended, that there being no 
mention of the price in the letter, the law would imply that a rea- 
sonable price was to be paid. Probably this would have sufficed if 
the real contract had not been for a fixed sum; and if the note had 
been written whilst the bargain was being made, the defendant 
would perhaps have been bound to a bargain for a reasonable price; 
but the note was evidently written after the bargain was' complete, 
and in consequence of a dispute about the warranty, so that the de- 
fendant bad no difficulty either in law or fact in establishing that 
there was a specific price which he had made no mention of in his 
letter, because it was immaterial to the question of warranty con- 
cerning which it was written. The Court, however, are not re 
ported to have given their reasons for overruling this last objec- 
tion. 

(g) Elmore v. Kingscote, 5 B. & C. 683. 
(1916) 
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In Acebal v. Levy (Ji), in 1834, there was a verbal contract for 
the sale of a shipload of nuts, to be put on board by the plaintiffs 
at Gijon, in Spain, and to be paid for by the defendants at the then 
shipping price at Gijon. There was a correspondence between the 
parties about the transfer of the charter of a vessel, in the course of 
which it appeared that the ship was to be loaded with nuts for the 
defendant, but there was no mention whatever of the price. The 
plaintiff's counsel contended that the law would imply a contract to 
pay a reasonable price. The Common Pleas decided that this cor- 
respondence was no memorandum of the contract actually made, 
for even if the law would imply from the correspondence that the 
nuts were to be paid for at a reasonable price, the parol evidence 
showed that they were to be sold at the *shipping price at [*61] 
Gijon, which was by no means necessary a reasonable price. In 
delivering judgment, Tindal, C. J., said, "In order to recover on 
" the count for goods bargained and sold a sufficient note or memo- 
randum of the contract of sale at a reasonable price is just as ne- 
"cessary as on the special count, but for the reasons already given, 
"the note produced cannot prove a sale at a reasonable price where 
"it is silent altogether as to price, and the parol evidence shows a 
"different contract to have been made." 

In Hoadley v. McLean (i), in 1834, the defendant wrote to the 
plaintiff on the 15th May, 1832. "Sir Arch. McLean orders Mr. 
Hoadley to build a new, fashionable and handsome laundaulet (here 
followed a minute description of it), the whole to be ready by the 
1st March, 1833." No price was ever agreed upon between the 
parties, and upon the laundaulet being finished they quarrelled 
about what was a reasonable price; the jury, who were the proper 
judges of the fact, found that 480?., which Hoadley demanded, 
was very reasonable. The Common Pleas considered the order a 
sufficient memorandum : Tindal, C. J., said, " What is implied by 
" law is as strong to bind the parties as if it were under their hand. 
" This is a contract in which the parties are silent as to price, and 
" therefore leave it to the law to ascertain what the commodity con- 
"tracted for is reasonably worth (&)." 

It is to be observed, that in Hoadley v. McLean (*'), there was 
no attempt to show that a specific price was agreed upon; but it is 
very doubtful whether the law would have permitted any parol evi- 
dence to show that there was such a term in the bargain, for the 
order sent by Sir Archibald seems to have been the written bargain 
irself. It is clear that in Cooper v. Smith (I), and Elmore v. Kingscote 
(tit), the writings were not the agreements, but only admissions of 

(h) 'Acebal y. Levy, 10 Bing. 376. 
(i) Hoadley v. McLean, 10 Bing. 482. 

(fc) See alao AshcroftY. Morrin, 4 M. & G. 450 ; and Valpy v. Gibson, 4 C. B. 
837: 16 L. J. C. P. 241. 

(I) Cooper v. Smith, 15 East, 103. 
(to) Elmore v. Kingscote, 5 B. & C. 583. 

(1917) 
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some of the terms of agreements previously made: and probably 
[*62] in *Acebal v. Levy (n) the mention of the terms of the bar- 
gain was but incidental, though the report scarcely furnishes means 
of judging of that [In Goodman v. Griffiths (o), in 1857, the 
memorandum was held in sufficient because the price which had been 
agreed upon was not mentioned.] 

It is very clear that all those cases in which the memorandum 
was held defective the omissions very materially qualified the de- 
fendant's liability, and therefore these decisions are not contradic- 
tory of the dictum of Alderson, B., in Marshall v. Lynn, (p), but 
there is nothing in the language of the different Judges who decided 
them to show that any distinction was present to their minds be- 
tween a memorandum sufficient to charge the one party and a mem- 
orandum sufficient to charge the other. And it does seem an 
unnecessary multiplying of subtleties to hold that a writing in the 
very same terms should be a memorandum of the bargain when 
used by the bargainee, and cease to be one when used by the bar- 
gainor, and that inconvenience is avoided by adopting the definition 
of Holroyd, J., in Kenworthy v. Schofield (q), viz., "It appears to 
" me that you cannot call a memorandum of a bargain which does 
" not contain the terms of it" 

It sometimes happens that after a dispute has arisen, a party in 
a letter signed by him recapitulates the whole terms of the bargain, 
for the purpose of saying that the bargain is at an end for some 
reason which is evidently insufficient in law. It has never been 
decided whether such an admission of the terms of the bargain 
signed for the express purpose of repudiation can be considered a 
memorandum to make the contract good ; but it seems difficult on 
principle to see how it can bo so considered. The parties may either 
of them put an end to the contract at any time whilst it is not good, 
with cause or without cause, and a memorandum of the terms comes 
[*63] *too late to make a contract good which is already put an end 
to. There is evidently a great difference between a writing which, 
after the dispute has arisen, mentions the terms of the contract for 
the purpose of showing that the bargain is at an end, and one which 
recognizes them as still subsisting. [Since this passage was writ- 
ten the point has been decided (r), and it is now law that a letter 
written for the purpose of repudiating a contract may be good as a 
memorandum.] I know only of three cases in which this point 
could have been decided; and though in each of them the memor- 
andum was held insufficient, they seem to have been decided on 
special grounds. 

(n) Acebal v. Levy, 10 Bing. 376. 

(o) Goodman v. Griffiths, 1 H. & N. 574 ; 26 L. J. Ex. 145. See also Lochett v. 
Nicklin, 2 Ex. 93 ; 19 L. J. Ex. 403, 1848 ; Peirce v. Corf, L. R. 9 Q. B. 210 ; 43 
L. J. Q. B. 52. 

(p) Marshall v. Lynn, 6 M. & W. 109 ; 9 L. J. Ex.127. 

(q) Kenworthy v. Schofield, 2 B. & C. 948. 

(r) See Bailey v. Sweeting, post, p. 64 ; 9 C. B. N. S. 843 ; 30 L. J. C. P. 150. 

(1918) 
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In Cooper v. Smith (*), in 1812, which has been already cited 
(t), the decision of the Court seems to have turned on the fact of 
the note containing terms materially different from those of the 
bargain declared on and proved. 

In Richards v. Porter (u), in 1827, the defendant wrote to the 
plaintiffs : " The hops; five pockets, which I bought of Mr. Rich- 
ards on the 23rd of last month are not yet arrived, nor have I ever 
heard of them. I received the invoice. The last was much longer 
than they ought to have been on the road ; however, if they do not 
arrive in a few days I must get some elsewhere." The plaintiffs 
were nonsuited, and the King's Bench held ,the nonsuit right 
Lord Tenterden said, " I think this letter is not a sufficient note or 
" memorandum in writing of the contract to satisfy the Statute of 
" Frauds. Even connecting it with the invoice, it is imperfect. If 
" we were to decide that this is a sufficient note in writing, we 
" should in effect hold, that if a man were to write and say, * I have 
" * received your invoice, but I insist upon it the hops have not been 
" ' sent in time,' that would be a note or memorandum sufficient to 
" satisfy the statute. I think the case of Cooper v. Smith (s) in 
" substance is not distinguishable from this " (x). 

*In Smith v. Surman (y), in 1829, the plaintiff's attorney [*64] 
wrote to the defendant, " Sir, I am directed by Mr. Smith, of Nor- 
ton Hall, to request you will forthwith pay for the ash timber which 
you purchased of him. The trees are numbered from 1 to 10, and 
contain on a fair admeasurement 229 feet, 7 inches. The value at 
Is. &d. per foot ainounts to 111. 3s. 6d* I understand your objec- 
tion to complete your contract, is on the ground that the timber is 
faulty and unsound, but there is sufficient evidence to show that the 
same timber is very kind and superior, and a superior marketable 
article. I understand you object to the manner in which the trees 
were cross cut, but there is also evidence to prove they were so cut 
by your direction. Unless the debt is immediately discharged, I 
have instructions to commence an action against you." The de- 
fendant wrote in answer, "Sir, I have this moment received a let- 
ter from you, respecting Mr. Smith's timber, which I bought of him 
at 1*. 6d. per foot, to be sound and good, which I have some doubt 
whether it is or not ; but he promised to make it so, and now 
denies it When I saw him, he told me I should not have any 
without all, so we agreed upon those terms, and I expected him to 
sell it to somebody else." This was held not a sufficient note or 
memorandum of the bargain. Bay ley, J., seems to have' formed 
his judgment, partly because the vendee did not recognise the bar- 
gain as a binding bargain : the other two judges, Littledale and 
Park, only say that the lette rs were inconsistent. 

Ante, p. 59. 

Richards v. Porter, 6 B. & C. 437. 
See also Archer v. Baynea, 5 Ex. 625 ; 20 L. J. Ex. 54. 
Smith v. Surman, 9 B. & C. 561. 

(1919) 
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[In Bailey v. Sweeting (z), in 1861, the defendant verbally or- 
dered of the plaintiffs some chimney glasses to be paid for in cash, 
and some other goods on credit. When the chimney glasses ar- 
rived they were in a damaged state and the defondant refused to 
accept them, He wrote to the plaintiffs, " I beg to say that the 
only parcel of goods selected for ready money was the chimney 
glasses, amounting to 38Z. 10s. 6&, which goods I have never re- 
ceived, and have long since declined to hava" The defendant paid 
[*65] the price of the other *goods into court And the jury hav- 
ing found that the contract for the chimney glasses was a separate 
one, the Court, consisting of Erie, C. J., Williams, Willes and 
Keating, JJ., held that the letter, although written for the purpose 
of repudiating the contract, was a sufficient memorandum, and that 
the plaintiffs were entitled to recover. 

In Wilkinsons. Evans (a), in 1866, the seller sent some cheeses 
and candles to the buyer and an invoice " in the usual form," the 
buyer sent them back with a note signed by himself on the back of 
the invoice, " The cheese came to-day, but I did not take them in 
for they were very badly crushed , so the candles and cheese is 
returned." The seller was nonsuited on the ground that there was 
no sufficient memorandum. On the motion for a new trial it was 
argued for the buyer that the invoice was no evidence of a sale, for 
the goods might possibly have been sent on approval. But the 
Court ordered a new trial on the ground that the indorsement on 
the invoice was a statement of an objection not to the terms of the 
contract as there set out, but to the manner in which it had been 
performed, and was therefore some evidence of a contract (b). 

In Godwin v. Francis (c), in 1870, it was held that a telegram sent 
by the defendant was a sufficient memorandum. 

A mere proposal with proof of parol acceptance is sufficient. 

In Reuss v. Picksley (d), in 1866, where a proposal in writing 
signed by the defendant had been assented to by the plaintiff by 
parol, and contained the names of the parties and all the other 
terms of the bargain, the Court hBld that it was a sufficient mem- 
orandum, following Warner v. Willington (e) and Smith v. 
Neale(f).] 

[*66] *What is a signature. 

The note or memorandum must be signed by the parties to be 

(z) Bailey v. Sweeting, 9 C. B. N. S. 843 ; 30 L. J. C. P. 150. 

(a) Wilkinson v. Evans, L. R. 1 C. P. 407 ; 35 L. J. C. P. 224 ; 41 L. J. Ex. 1 
and 173. 

(b) Buxton v. Rust, 7 Ex. 1 and 279 ; Leather Cloth Co. v. Hicronimus. L. R. 
10 Q. B. 140 ; 44 L. J. Q. B. 54. 

(c) Godwin v. Francis, L. R. 5C. P. 295; 39 L. J. C. P. 121. 
Id) Reuss v. Picksley, L. R. 1 Ex. 342 ; 35 L. J. Ex. 218. 

(e ) Warner v. Willington, in la^, 25 L. J. Ch. 662. 

(/ ) Smith v. Neale, in 1857, 26 L. J. C. P. 143 ; 2 C. B. N. S. 67 j see also 
Liverpool Bank v. Eccles 7 in 1859, 4 H. & N. 139 ; 28 L. J. Ex. 122. 

(1920) 
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charged by the contract, or their agent thereunto lawfully author- 
ised. If the question were now open, it might seem that the words 
of this section required the note or memorandum to be signed on 
behalf of both parties to the contract ; but it is well settled, that 
the only signature required is a signature on behalf of that party 
who is sought to be charged in the proceeding in which the question 
rises. The effect of this is, that when the memorandum is signed 
by one party only, the contract is good or. not at the election of the 
other. Whether those who framed the statute contemplated such 
a result, may well be doubted, but it is too late to raise the 
question. In Allen v. Bennet (g), in 1810, the objection was 
made ; but even then the Common Fleas treated the question as 
one conclusively settled by inveterate practice. " All these cases," 
said Sir J. Mansfield, "Egerton v. Matthews (h), Saunderson v. 
" Jackson (*'), and Champion v. Plummer (&), suppose a signature 
"by the seller to be sufficient, and every one knows it is the daily 
" practice of the courts of Chancery to establish contracts signed 
" by one person only, and yet a court of equity can no more dispense 
" with the Statute of Frauds than a court of law." Since the 
decision of that case, uniform practice has further confirmed this 
construction. 

A curious question was made in the following case as to the 
effect as to third persons of a contract of sale, good as against the one 
party who had signed a memorandum, but not binding on the other 
party who had not either repudiated or confirmed the contract 

The case was Coates v. Chaplin (I), in 1842. The plaintiffs, 
*Coates and Co., verbally agreed to sell goods above the [*67] 
value of 101. to Morrison and Co. ; they sent them by the defend- 
ants, who were carriers. The goods were lost on the way, and the 
question was, who should bring the action against the carriers, 
Coates or Morrison ? In general, the proper party to sue a carrier 
for negligence is the owner of the damaged goods. In this case, at 
the time of the loss the contract of sale was good against Coates 
and Co., who had sent Morrison and Co. a letter containing an 
invoice ; but good or not against Morrison and Co. at their election ; 
but at the time of the loss they had exercised no election. The 
Queen's Bench decided the case on the narrow ground that there 
was no distinct evidence that Coates and Co. had any authority 
from Morrison and Co. to employ a carrier at all ; but probably 
they would, if necessary, have held that the property was not 
changed (as against third parties) till the sale was binding on both 
vendor and vendee (m). 

g) Allen v. Bennet, 3 Taunt. 169. 
h) Egerton v. Matthew*, 6 East, 307. 
i) Saunderson v. Jackson, 2 B. & P. 38. 
k) Champion v. Plummer, 1 N. R. 252. 
I) Coates v. Chaplin, 3 Q. B. 483 ; 6 Jur. 1123. 

m) See also Coombs v. Bristol and Exeter By. Cb., in 1858, 3 H. & N. 510 ; 27 
L. J. Ex. 401. 

4 CON. OF SALE. (1921) 
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The signature to the memorandum may be the signature either 
of the name of the party himself, or of the name of his agent (n). 
There is no more objection to showing that the signature of the 
agent's name is meant as the signature of the principal, than to 
showing that a contract purporting to be made with the agent is 
made with the principal, and that may always be dona 

The signature of the name may be in writing or in print, and it 
is immaterial in what part of the document it appears, provided 
there are circumstances to show that it was appropriated by the 
party to the authentication of the contract This is perhaps a more 
lax interpretation of the words of the statute than is altogether 
satisfactory, but it seems well established. - 

[It is a signing and not a subscribing which the statute requires 
[*68] (o): and it matters not whether the signature is at *the be- 
ginning, in the middle, or at the end of the document (p)]. 

Perhaps the case of Saunderson v. Jackson (<j), in 1800, may be 
considered as the extreme limit to which this doctrine has been 
carried. In that case there was a bill of parcels with a printed 
heading, " Bought of Jackson and Hankin," the names of the de- 
fendants: the blanks in it were filled up with the name of the 
plaintiff and the quantity and price of the goods bought ; it was 
then delivered to the plaintiff. Lord Eldon, C. J., said, "The 
" single question is, whether, if a man be in the habit of printing 
" instead of writing his name, he may not be said to sign by his 
"printed name as well as by his written name. * * * It has been 
b4( decided that if a man draw up an agreement in his own hand- 
" writing, beginning, I, A. B., agree, &c, and leave a place for a 
'"signature at the bottom, but never sign it, it may be considered 
".as a note or memorandum in writing within the statute, and yet 
"it is impossible not to see that the insertion of the name at the 
"beginning was not intended to be a signature, and that the paper 
"was meant to be incomplete until it was further signed. This 
" last case is stronger than the one now before us, and affords an 
" answer to the argument that this bill of parcels was not delivered 
"as a note or memorandum of the contract" 

In Schneider v. Norris (r), in 1814, there was a similar invoice, 
with " Bought of Norris and Co." printed on it ; the body of it was 
filled up in the handwriting of Norris. The King's Bench held 
this a document signed by Norris. Lord Ellenborough said, " I 
" cannot but think that a construction which went the length of 
" holding that in no case a printing, or any other form of signature, 
" could be substituted in lieu of writing, would be going a great 

(n) While v. Proctor, 4 Taunt. 209. 

(o) Per Lord Westbury in Colon v. Colon, in 1867, L. R. 2 H. L. 142 ; 36 L. 
J. Ch. 891. 

(p) Per Blackburn, J., in Durrcll v. Evans, in 1862, 1 H. & C. 191; 31 L. J. 
• Ex. 337. 

(q) Saunderson v. Jackson, 3 B. & P. 238. 
(r) Schneider v. Norris, 2 M. & S. 236: § 

(1922) 
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" way, considering how many instances may occur in which the 
" parties contracting are unable to sign. If, indeed, this case had 
"rested merely *on the printed name, unrecognized by and [*69] 
" not brought home to the party as having been printed by him, or 
"by his authority, so that the printed name had been unappropriat- 
"ed to the particular contract, it might have afforded some doubt 
"whether it would not be intrenching on the statute to have 
" admitted it ; but here there is a signing by the party to be 
" charged by words, recognising the printed name as much as if he 
'' had subscribed his mark to it, which is strictly the meaning of 
" signing, and by that the party has incorporated and avowed the 
"thing printed to be his,* and it is the same in substance as if he 
" had written Norris and Co. with his own hand. He has by his 
" handwriting in effect said, I acknowledge what I have written to 
" be for the purpose of exhibiting my recognition of the within con- 
" tract. It appears to me, therefore, that the printed name thus 
" recognised is a signature sufficient to take this case out of the 
"statute." 

In Johnson v. Dodgson (#), in 1837, the defendant who was the 
purchaser at the time of making the contract wrote in his pocket- 
book an entry, beginning, " Sold John Dodgson," and containing 
the terms of the bargain. He requested the plaintiff's traveller to 
sign this enlry, which he did; Dodgson retained the book in his own 
possession. The Exchequer held this a memorandum, signed by 
Dodgson. Lord Abinger said, " The cases have decided that al- 
" though the signature be in the beginning or middle of the instru- 
"ment, it is as binding as if at the foot of it; the question being 
" always open to the jury whether the party not having signed it 
" regularly at the foot meant to be bound by it as it stood, or 
" whether it was left so unsigned because he refused to complete it. 
" But when it is ascertained that he meant to be bound by it as a 
" complete contract, the statute is satisfied, there being a note in 
" writing showing the terms of the contract, and recognised by him." 
Parke, B., said, " The point is in effect decided by the cases of 
"Saunderson v. * Jackson (t), and Schneider v. Norris (m). [*70] 
" There the bill of parcels was held to be a sufficient memorandum 
" in writing, it being proved that they were recognised by being 
" handed over to the other party. Here the entry was written by 
" the defendant himself, and required by him to be signed by the 
" plaintiff's agent : this is amply sufficient to show that he meant 
"it to be a memorandum of the contract between the parties." 

These three decisions which, considering who decided them, com- 
prise a very great weight of authority, are perfectly consistent, but 
it may be observed that the principles stated in the judgment of 
the Exchequer are far stricter than those of Lord Eldon. He 

(*) Johnson v. Dodgson, 2 M. & W. 653. 
(0 Saunderson v. Jackson, 3 B. & P. 238. 
(u) Schneider v. Norris, 2 M. & S. 286. 

(1923) 
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seems to have thought, that the name of the party appearing in a 
document recognised by him must be a signature, whatever the in- 
tention was. The Exchequer only say it is a signature when recog- 
nised as a binding memorandum. Lord Ellenborough seems to 
have decided Schneider v. Norris (x) on the principle that the cir- 
cumstances there showed that Norris had " appropriated the printed 
" name to the purpose of exhibiting his recognition of that par- 
" ticular contract," a phrase which seems to me to mark very well 
the difference between signing a name and merely writing it (y). 
It is to be observed, that the appropriation of the name in each of 
the cases was simultaneous with the completion of the instrument 
It may, perhaps, be doubtful whether, if a writing containing the 
name of a party is complete under circumstances which show that 
it is not signed, it could be converted into a signed document by 
any subsequent parol expressions of intention whatsoever. And 
this is a doubt that may be of practical importance, for when one 
party only has signed a memorandum, which to be a memorandum 
of the bargain must contain the name of the other party, the con- * 
tract is good or not at the election of the non- signing party. But 
[*71] it has never been decided (that I *know of), thai; the party 
having by word of mouth clearly and unequivocally expressed his 
election to hold the signer to his bargain, was more bound than be- 
fore. There seems no legal reason why he may not keep the signer 
of the contract bound till the last moment, and then adopt or re- 
pudiate the contract as he may think most convenient for himself, 
or if malicious, most inconvenient for the party who has signed. If, 
however,, a recognition of a contract containing his name is a signa- 
ture, bo might soon be driven either to recognise the contract, and 
so be bound, or to repudiate it, and so set the other side free. But 
though this would be just and convenient, it would be a strain upon 
the cases, and a very great strain upon the words of the statute. 

[In the following case of Stetvart v. Eddowes and Hudson v. 
Stewart (z), in 1874, the signature was upon the memorandum, 
but net for the purpose of recognising the contract, that recogni- 
tion being a subsequent act, and it was held sufficient There Hud- 
son employed Eddowes to sell a ship to Stewart An unsigned 
memorandum of the proposed terms was submitted to Stewart, who 
made some alterations in it and signed it The alterations were 
subsequently struck out with his consent, and the memorandum 
was sent to Hudson, who made some other alterations and returned 
it to Eddowes, who signed it on behalf of Hudson and took it to 
Stewart, who acquiesced in the alterations and approved of the 
agreement It was objected for Stewart in the action to recover the 
balance of the purchase money, that parol evidence to show that he 

(x) Schneider v. Norris, 2 M. & S. 286. 

\y) Murphy v. Bocse, L. R. 10 Ex. 126, pout, p. 77 ; 44 L. J. Ex. 40. 
\z) Stewart v. Eddowes, Hudson v. Stewart, L. R. 9 C. P. 311; 43 L. J. C. P. 
204. 

(1924) 
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had acquiesced in the contract as altered was inadmissible. Bat the 
Court held that it was admissible, Coleridge, C. J., saying, " There 
" was no variation of the contract, for there was no contract between 
" the parties until the proposal was submitted to Stewart, and Stew- 
" art on meeting Eddowes agreed that his handwriting should oper- 
" ate as a signature to what then became a complete agreement 
"between the parties." 

♦Any mark which is intended to be a signature is suffi- [*72] 
cient (a): but there must be something which is intended to be a 
signature; a mere description will not satisfy the statute (o). 

And most probably a stamp intended as a signature would be 
sufficient, for, as Willes, J., said in Bennett v. Brumfitt (c), "The 
" using a stamp is only a compendious way of writing the party's 
name." 

In Geary v) Physic (d), in 1826, Abbot, C. J., said, "There is no 
" authority for saying that where the law requires a contract to be 
" in writing, that writing must be in ink." In that case a promis- 
sory note had been indorsed in pencil.] 

Who is an agent authorised to sign. 

The statute is satisfied if the memorandum of the bargain is 
signed by the parties to be charged by the contract, or their agents 
thereunto lawfully authorised. There is nothing in the wording of 
the statute to alter the general law of agency. The agent does not 
require an authority in writing to enable him to sign the note, and in 
Maclean v. Dunn (e), in 1827, it was decided that in this, as well as in 
other cases of agency, a subsequent ratification was equivalent to a pre- 
vious authority. The fact of agency may be established and any 
person may be proved to be an agent for this purpose, in the same 
manner and subject to the same rules as in cases of agency for any 
other purpose. It has indeed been decided that the one party can- 
not be an agent for the other, but this is very doubtful law. It is 
quite right and proper that such an unusual thing as intrusting the 
other side with authority should be clearly proved; but if it be 
clearly proved, there is nothing either in the statute or in reason to 
make it void. 

*In Wright v. Dannah (/),in 1809, the plaintiff had in the [*73] 
presenco of the defendant written down the defendant's name, the 
goods, and the price. The defendant looked it over, and said one 
of the figures was wrong. It seems clear that this was no memo- 
randum, for, the plaintin's name did not appear, and the proof of 
agency was of the most meagre description. Lord Ellenborough 

(a) Baker v. Dening, 8 A. & E. 94; Helahaw v. Langley, 11 L. J. Ch. 17. 

lb) Selby v. SeWy, 3 Mer. 2. 

(c) Bennett v. Brumfitt, in 1867, L. R. 3C. P. 31; 37 L. J. C. P. 35. 
* (d) Geary v. Physic, 5 B. & C. 237. 

(e) Maclean v. Dunn, 4 Bing. 722. 

(/) Wright v. Dannah, 2 Camp. 203. 

(1925) 
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nonsuited tbe plaintiff, and is reported to have said, "that the 
" agent must be some third person, and could not be the other con- 
tracting party." 

In Farebrother v. Simmons (gr), in 1822, the King's Bench de- 
cided that an auctioneer who had taken down the highest bidder's 
name, could not use this as a signature when suing in his own 
name, and Abbott, C. J. on the authority of Wright v. Dannah (/i), 
said, " that the agent contemplated by the legislature who is to 
" bind a party by his signature must be some third party, and not 
" the other contracting party on the record." In Wright v. Dan- 
nah (h), Lord Ellenborough seems to have been speaking of tbe 
difficulty of establishing such an agency in fact ; but in Farebrother 
v. Simmons (g) it was. supposed to bo impossible in law. The case 
was much questioned in Bird v. Boulter (i), but it has not yet been 
overruled. 

[Since these passages were written the attention of tho Exchequer 
Chamber was drawn to them in the case of Sharman v. Brandt (Ar), 
in 1871. That Court nevertheless decided that one party could not 
be the agent of the other for the purpose of signing his name, but 
none of the Judges gave their reasons for so holding, and some 
of the Judges based their decisions on another ground.] ' 

When an agent is authorised to make a contract of sale, he has 
by implication authority to make it effectually, by signing the note 
of it ; but there is no reason why a special authority should not be 
given to sign a particular contract, without giving any authority to 
[*74] make a contract or to vary *from the particular one already 
made. The distinction between the two sorts of agency is mater- 
ial ; for if an agent, having authority to make a contract, makes a 
mistake in reducing it to writing, neither he nor his principal can 
show that the true contract was different, for that would be contra- 
dicting the written agreement ; but if the agent had only a special 
authority to sign a particular contract, it is open to the principal to 
show that the agent has not pursued his authority. 

An auctioneer is an agent having power from the vendor to sell, 
and having therefore incidentally authority from him to sign the 
contract It is also established that the highest bidder at the sale, 
by the act of bidding, himself makes a contract of sale at that 
price subject to the conditions of sale, and gives the auctioneer 
authority to sign that contract so made. It was held in Bird v. 
Boulter (t), in 1833, that where the auctioneer's clerk was seen by 
all parties to be taking down the names of the highest bidders, he 
must be considered to have their authority to sign the contract. 

But it is plain that neither auctioneer nor clerk has any authority 
from the bidder to make a contract for him. Tho bidder makes the 

ig) Farebrother v. Simmons, 5 B. & Aid. 334. 
h) Wright v. Dannah, 2 Camp. 203. 
t) Bird v. Boulter, 4 B. & Ad. 443. 
k) Sharman v. Brandt, L. R. 6 Q. B. 623 ; 40 L. J. Q. B. 312. 

(1926) 
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contract himself, and all he authorises is, that the contract actually 
made shall then be signed. If, therefore, the auctioneer signs a 
contract, omitting or misstating the conditions of sale, he has not 
pursued his authority, and the bidder is not bound, though the 
contract on the face of it is complete. 

These points were all decided in Hinde v. Whitehouse (Z), in 
1806. Lord Ellenborough said that whatever might have been his 
opinion, if the matter were new, he thought that the practice of 
considering an auctioneer as agent for both parties was settled ; but 
though in that case the auctioneer had signed a memorandum on 
the catalogue, which Lord Ellenborough said might perhaps be a 
memorandum of a sale for ready money, he thought that did not 
bind the purchaser *who had bid subject to conditions of [*75] 
sale ; he said, " Has the auctioneer made *a memorandum of the 
" bargain in this case ? It appears to me that he has not ; the 
" minute made on the catalogue of Bale, which is not annexed to 
" the conditions of sale nor has any internal reference to them by 
" context or the like, is a mere memorandum of the name of a 
" person whom, perhaps, we may intend to be the purchaser, 
" and of the quantity and price of the goods which we may, per- 
" haps, on the foot of such memorandum also intend to have been 
" sold to the person so named in the catalogue. But in treating it 
" as such memorandum throughout, we must intend also, (contrary 
" to the fact) that the goods were sold for ready money, and unat- 
" tended by the circumstances specified in the conditions of sale ; 
" and the conditions of sale, though as unsigned, they cannot be 
" evidence of the bargain itself, are yet capable of being given in 
" evidence ; and accordingly have been so, as a part of the trans- 
" action between the parties, and in order to show that it was on 
" those conditions that the goods were sold. I am of opinion 
" therefore that the mere writing on the catalogue, not being by any 
" reference incorporated with the conditions of sale, is not a mem- 
" orandum of a bargain under those conditions of sale." 

It is, however, to be remembered, that the contract which the 
auctioneer has authority to sign, is that contained in the written 
conditions of sale exhibited at the auction, and that when such a 
contract is signed by the auctioneer, the purchaser cannot vary it 
by proof of representations or agreements entered into by word of 
mouth at the time of the auction (m). 

[The case of Bartlett v. Purnell (n), in 1838, was rather a curious 
one. There the plaintiff, who was going to sell some goods by 
auction, owed money to the defendant, who proposed to purchase 
some of them, and before the auction took place they agreed that 
the goods purchased should be set off *against the debt. [*76] 

The conditions of sale stated that the goods were to be paid for on 

> 

(l) Hinde v. WJiilehoitsc, 7 East. 658. 
(m) See Livinav. ShelUm, 2 Cr. & J. 446. 
(n) BartieU v. Purnell, 4 Ad. & El. 792. 

(1927) 
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delivery. It was argued for the plaintiff that evidence of this 
agreement should not have been admitted, as it went to qualify 
written evidence : But the Court thought it was properly admitted, 
for the defendant had not in fact contracted according to the con- 
ditions of sale, but according to the agreement 

Although an auctioneer has authority, while the sale is going on, 
by general custom recognised by the law, to sign as agent for both 
parties, the auctioneer's clerk has no such authority : But he may 
be specially authorised (o). Prima facie he is the auctioneer's 
agent only. 

In Mews v. Carr (p), in 1856, the defendant called on the 
auctioneer the day after the sale, and asked what lots were unsold. 
The auctioneer pointed them out on the catalogue, and the defendant 
agreed to purchase some of them. The auctioneer then wrote the 
defendant's name opposite them. The Court held that there was 
no evidence that the auctioneer was the agent of the defendant to 
sign his name (q). 

In Graham v. Musson (r), in 1839, and Graham v. Fretwell (s)> 
in 1841, where a memorandum in which the plaintiff's name alone 
appeared, had been signed by Dyson, the plaintiff's agent, it was 
argued for the plaintiff that his agent had in fact signed as agent 
for the defendant, but the Court in both cases thought there was 
no evidence of it 

Blackburn, J., speaking of these cases in Durrell v. Evans (t), 
said, " The signature was that of Dyson, the agent of the seller, 
" put there at the request of Musson, the buyer, in order to bind 
a the seller ; and unless the name of Dyson was used as equivalent 
" to Musson, there was no signature by the defendant : but in 
[*77] "point of fact, 'J. Dyson' was ^equivalent to 'f}r or per 
pro North and Co., J. Dyson.' " The plaintiffs carried on business 
as North and Co. 

In Durrell v. Evans (t), in 1862, the defendant went with the 
plaintiff to the premises of a hop factor named Noakes, and agreed 
to purchase some of the plaintiff's hops. Noakes then made a 
memorandum in his book beginning " Messrs. Evans bought of J. 
" T. and W. Noakes," &c, and dated it At the defendant's request 
he altered the date, for the purpose of altering the time of pay- 
ment. He then tore the memorandum from the counterfoil to 
which it was attached, and gave it to the defendant. The counter- 
foil was filled up as follows : " Sold to Messrs. Evans," &c. There 
was no signature by the defendant himself. Blackburn, J., in 

(o) Peirce v. Corf, L. R. 9 Q. B. 215, in 1874 ; 43 L. J. Q. B. 52. See also 
Gosbell v. Archer, 2 Ad. & EI. 500. 

(p) Mews v. Carr, 1 H. & N. 484 ; 26 L. J. Ex. 29. 
\q) See also Graham v. Musson, in 1839, 5 Bing. N. C. 603. 
(r) Graham v. Musson, 5 Bing. N. C. 603, ante, p. 52. 
Is) Graham v. Fretwell, 3 M. & G. 368, ante, p. 52. 
(t) DurreU v. Evans, 1 II. & C. 174 ; 31 L. J. Ex. 387. 

(1928) 
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delivering judgment, said that "Noakes was not a broker who 
" derived his authority from the nature of his employment to sign 
" for both parties, and therefore the question was whether there 
" was any evidence that he had been authorised by the defendant 
" in this case to sign his name, and as the Court was of opinion 
" that there was some evidence of this, a new trial was granted " (u). 
In Murphy v. Boese (x\ in 1875, the plaintiff's traveller called 
on the defendant, and agreed for the sale of clocks. He then wrote 
in duplicate on a printed form headed with the plaintiff's name, 
ibe particulars of the sale and the name and address of the defen- 
dant. The defendant contended that this was nothing more than 
an invoice or bill, or was not a memorandum which had been signed 
by the traveller as his agent, and the Court, consisting of Bram 
well, Pigott, and Pollock, BB., was of this opinion.] 



n 



See also Simmonda v. Humble, 13 C. B. N. S. 258, in 1862 ; 9 L. T. 168. 
Murphy v. Boese, L. R. 10 Ex. 126 ; 44 L. J. Ex. 40. 

(1929) 
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[*78] *CHAPTER V. 

OF BROKERS, THEIR BOOKS AND NOTES, AND THEIR AUTHORITY 
TO SIGN A MEMORANDUM OF A BARGAIN. 

It is well settled that a broker for sale is an agent, having the 
authority of both parties to sign a memorandum of tho bargain so 
as to make the contract good against each. 

A broker for sale is a person making it a trade to find purchasers 
for those who wish to sell and vendors for those who wish to buy, 
and to negotiate and superintend the making of the bargain be- 
tween them. So far it is clear, that it is for the interest of each 
party that the broker should discharge his duty effectually. It 
does not matter which party was the first to employ the broker, the 
benefit of finding a customer, coming to an understanding with 
him, and having the contract effectually made is the same for each 
party. There is, therefore, nothing in the nature of his employ- 
ment to prevent the broker acting for both parties to this extent 

But in practice he who employs a broker very often gives him a 
discretion as to the terms on which he is to sell or buy, and when 
this is the case the broker has to promote an interest hostile to that 
of the other side. The vendor seeks to sell dear, the purchaser to 
buy cheap, and it would be a fraud in the broker to undertake to 
promote at once these opposite interests ; the broker, therefore, 
cannot act as agent for both parties in settling any of the terms of 
the contract, unless both parties agree to submit to him as umpire 
on some point. But though in exercising. any discretion as to the 
terms of the contract, the broker must be agent for one party ex- 
clusively, there is nothing to prevent his still being agent for both 
parties on those points where their interests are the same. The 
broker who is trusted to sell at the best price he can get, must be 
[*79] the vendor's agent, and his only, in settling *what the price 
is to be ; but when that is agreed upon, he may well be agent for 
both buyer and seller in seeing that the terms of the contract are 
clearly understood and made binding in law. 

These considerations show the extent to which it is possible for 
a broker to be agent for both parties, and the practical question how 
far the broker actually is agent for one party or for both, depends 
upon actual agreement or mercantile usage. There can be no doubt 
that the vendor and purchaser might give the broker authority to 
bind them by any memorandum whatsoever, and if so they would 
be bound by any complete memorandum signed by him; and there 
can be as little doubt, that if they precribed to him a particular form 
in which alone he was to bind them, he could bind them by a mem- 
orandum in that form and by no other. 

(1930) 



Ch. K] THE SEVENTEENTH SECTION — BROKERS. 59 

In the absence, however, of express directions, he who employs 
a broker (or indeed any other common agent) must be taken to 
give him authority to act for him in the manner in which snch agents 
ordinarily do act, and the other party who treats with him has a 
right to assume that the broker has such authority from his princi- 
pal, and to hold the principal bound by all acts of his broker not 
exceeding that apparent authority: if the principal did in fact limit 
the brokert authority more than usual, it was his business to see 
that the other side knew of such an unusual limitation. And in 
precisely the same manner the customer who enters into a contract 
through the medium of one whom he knows to be acting as broker 
for another, does by that very act apparently confer on him author- 
ity to bind the contract in the manner in which brokers do usually 
bind it A person employed in the capacity of broker may have 
authority from his principal to bind the contract in an unusual 
manner, but such an authority cannot be implied from the mere 
relation of principal and broker, and requires to be proved by some- 
thing more than the existence of that relation. 

The question, therefore, is, what is the customary authority of 
brokers? This may seem to be a mere question of fact, and so it 
originally was, and still to some extent is; but * where a trade [*80] 
has been long established, its customs become known to the law, and 
are judicially taken notice of as a matter of law (y). 

The convenience of this is obvious, for if it were necessary to prove 
as a matter of fact what are the customs of factors, brokers, attornies, 
bankers, and similar traders, on every trial in which questions con- 
cerning them arise, the delay and expense would be intolerable. 

There are, however, some disadvantages attending this rule. The 
usage may be mistaken at first, or it may change after it has become 
known to the law, and when that is the case, the difference between 
the practical custom of trade and that which is taken as the basis 
of the law, renders the law uncertain. There is, too, a good deal 
of difficulty in knowing how far the Court does recognise a custom 
as a matter of law, and how far the custom still requires to be es- 
tablished as a fact 

There is some of this uncertainty in the law of brokers. The 
law, it is clear, takes notice that they are agents to bind both parties, 
but there is considerable difficulty in saying what are the precise 
limits of the broker's authority to do so. It will be seen from the 
cases collected that some things are well settled whilst others are 
still in doubt, and probably will remain in doubt till some great 
cause arises in which the mercantile usage can be ascertained. 

The brokers in London have from the earliest times been subject 
to the control of the corporation. The statutes 6 Anne, c. 16, and 
56 Geo. c. 60, both confirmed and limited this control. 

[Although by the London Brokers Relief Act of 1870 (z), the 

(y) Barneft v. Brandao, in error, 7 Scott, N. C. 327 ; 12 CI. & F. 787. 
\z) 33 & 34 Vict. c. 60. 

(1931) 
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control of the Court of Mayor and Aldermen of London over 
brokers has been determined, excepting the power to require brokers 
to be admitted, to enforce certain payments and penalties, and to 
remove the name of a broker guilty of fraud from the list, so that 
[*81J brokers may now *conduct their business free from all control 
of the corporation, I have thought it very desirable to retain the fol- 
lowing passages in the original text relating to that control, for they 
throw considerable light on the vexed question — what is the mem- 
orandum of the contract made by a broker, and more especially as 
it appears to be the custom of brokers since the passing of the Act 
to keep a book and note the contracts in it in the same manner as 
they were compelled to do prior to the passing of the Act] 

The effect of those statutes was to prohibit any person from act- 
ing as broker within the city of London and its liberties unless 
previously admitted by the Court of Mayor and Aldermen, " under 
" such restrictions and limitations for their honest and good be- 
" haviour as that Court shall think fit and reasonable." The most 
important of the restrictions and limitations imposed by the Court, 
was that the party should execute a bond providing for his good be- 
haviour; from 1708 to 1818, the bond was in a form, which may be 
found in a note to Kemble v. Atkins (a). Amongst other things it 
was conditioned, that "he shall keep a book or register, and 
" therein truly and fairly enter all contracts, bargains, and agree- 
" ments made by him within three days at the furthest after making 
" thereof, together with the names of the respective principals for 
" whom he buys or sells, and shall upon demand made by either of 
" the parties, buyer or seller, concerned therein, produce and show 
" such entry to them, to manifest and prove the certainty of such 
" agreements." There is no mention in the old bond of any con- 
tract notes. In the year 1818 the regulations were altered, and the 
amount of the bond much raised; the condition, also, was altered in 
several respects (6). The part of the new condition relating to the 

f resent subject is as follows: — "And shall keep a book or register, 
*82] " intituled ' The Broker's Book,' and *therein truly and fairly 
" enter all such contracts, bargains, and agreements on the day of 
" the making thereof, together with the christian and surname at 
" full length of both the buyer and seller, and the quantity and 
" quality of the articles sold or bought, and the price of the same, 
" and the terms of credit agreed upon, and deliver a contract note 
" to both buyer and seller, or either of them, upon being requested 
" so to do, within twenty-four hours after such request, respectively 
"containing therein a true copy of such entry: And shall, upon 
" demand made by any or either of the parties, buyer or seller, con- 

Kemble v. Atkins, Holt, N. P. 431. 
i The regulations and the bond at length may be found in the Appendix to 
1 Russell on Factors and Brokers. 17 The bond is there somewhat inaccurately 
printed ; the extract given here has been corrected by a reference to an original 
bond. 

(1932) 
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" earned therein, produce and show such entry to them or either 
"of them, to manifest and prove the truth and certainty of such 
" contracts and agreements." 

The contract notes here mentioned, which are to he a copy of the 
entry and delivered at any time upon request, must not be con- 
founded with the bought and sold notes which are or ought to be 
made out at the time of making the contract, and generally as soon 
as or before it is entered in the book. There is no mention in 
either the bonds or regulations of the bought and sold notes. 

Throughout the rest of the British empire the trade* of brokers is 
absolutely free, any person may practise it and in any manner, sub- 
ject to the customs of trade. The broker in London is also subject 
to the customs of trade, which are by no means identical with the 
regulations of the Court of Mayor and Aldermen. The statutes 
prohibit acting as broker in London without an admission; if, there- 
fore, any person acts as broker without admission he acts illegally 
(c), for he breaks a statute ; but if, being admitted, he transgresses 
the regulations, he forfeits his bond or may be dismissed from being 
a broker, but he does not act illegally (d), for he only breaks a 
municipal regulation. 

The bond and regulations, therefore, cannot have the effect 
*of rendering any custom of trade illegal, or of preventing its [*83] 
efficacy even in London, if it does in point of fact prevail there. It 
is, however, not likely that any general custom should prevail in 
London, the observance of which would imply that brokers habi- 
tually forfeited their bonds. 

These observations will be found to have some bearing on a point 
on which there is some difference of judicial opinion, namely, 
whether the entry in the broker's book, if signed by him, is in itself 
a sufficient memorandum of the contract signed by an agent au- 
thorized by both parties: in other words, whether the entry in the 
book is made as an authentic memorandum of the contract between 
the parties, or merely as a means for ensuring the honest and good 
behaviour of the broker. 

As far as the regulations are concerned, it may be observed, that 
the Mayor and Aldermen have no authority whatever to regulate the 
course of dealing between buyer and seller; all that they are au- 
thorised to do, is to provide means for ensuring " the honest and 
••good behaviour of the broker.' 7 Had the regulations, therefore, 
in express terms provided that the broker should sign his book as 
agent for the buyer and seller, it would have conferred on him no 
authority to bind them, unless the buyer and seller either expressly 
or by usage authorised him to do so. However, on looking at the 
terms of the bonds it will be seen, that the regulations about the 
broker's book were very well framed if meant as a check upon the 

(c) Cope v. Rowlands, 2 M. & W. 149. See also Smith v. Lindo, 4 C. B. N. S. 
395 : affirmed in 5 C. B. N. S. 587 ; 27 L. J. C. P. 196—335, 

(d) Ex parte Dy*Ur % 2 Rose, 348. 

(1933) 
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broker, but not at all artificially framed if meant to provide a means 
of satisfying the Statute of Frauds. Neither the old nor the new 
bond requires that the entry should be either written or signed by 
the broker, the condition would be fully complied with by an entry 
being made under the broker's sanction in his book by any third 
person and not signed at all. The old bond allowed the entry to be 
made at any time within three days after the contract was made, and 
the modern bond provides for the delivery of the contract notes at 
any time; so that the entries under the old bond and the notes un- 
der the new one, might well be made after the broker's authority 
[*84] had expired. These are not objections to *the value of the 
entry in the broker's book and the copies of it as evidence against 
the broker, but seem serious obstacles to its being used between 
party and party. 

If, therefore, a signed entry in the broker's book be evidence be- 
tween the buyer and seller, it must owe its weight not to the regu- 
lations of the Mayor and Aldermen, but to some custom to consider 
it as a memorandum between them. In a case in which the point 
was discussed (Thornton v. Charles (e), in 1842), Parke, B. seemed 
to be of opinion that such a custom was recognised as a part of the 
law. Lord Abinger expressed a contrary opinion, and there was no 
decision. In Gregson v. Ruck (/), in 1843, it seems to have been 
assumed without discussion that the bought and sold notes, exclu- 
sively of the broker's book, formed the contract: and that seems the 
general opinion. 

A precise and accurate broker, when he has made a contract, re- 
duces the terms to writing, and delivers to each party a copy signed 
by him. 

The copy delivered to the seller is generally called the sold cote; 
that which he delivers to the buyer is generally 'called the bought 
note. Besides these, he makes an entry in his book. There is no 
particular form requisite in the broker's bought and. sold notes, but 
from the cases there appear to be three varieties used "in practice 
which are substantially different. 

The first is where on the face of the notes the broker professes 
to be acting as broker for two persons whose names are disclosed on 
the notes; the sold note, then, in substance is in this shape: — 
" Sold for A. B. to C. D.," containing the terms of the contract, and 
the bought note is, "Bought for 0. D. of A. B.," and both are 
signed by the broker. 

The second is where the broker on the face of the bought note 
professes to be, as broker, buying of some principal whose name 
does not appear on the bought note, and on the sold note professes 
[*85] to be, as broker, selling to some principal *whose name does 
not appear on the sold note; the notes are then in form: — u Bought 
for C. P.," and "Sold for A. B." 

(e) Thornton v. Charles, 9 M. & W. 807. 
(/) Gregson v. Buck, 4 Q. B. 737. 

. (1934) 
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These two forms seem about equally common. The reader will 
find instances of the first in Powell v. Divett (g), Thornton v. 
Kempster (h). Halves v. Forster (»). There are instances of the 
second form in Favenc v. Bennett (Jc), Morris v. Cleasby (Z), Boy- 
son v. Coles (m), Thornton v. Charles (n), Trueman v. Loder (o). 

In either case the person who receives and keeps such a note 
must be taken to know that the person signing it is acting as his 
broker, and to authorize him to do so: the broker, by the form of 
his note, says, "I have sold for you," and as a matter of evidence it 
is clear that silence in such case is assent to this assumption of 
authority; but there is some difference in the manner in which the 
notes must be used as a memorandum to satisfy the Statute of 
Frauds. When the name of both parties appears disclosed on the 
notes, each of them separately is a complete memorandum of the 
bargain, and the only question is, whether the broker signed it as 
an agent for the party sought to be charged. In Hawes v. Forster 
(**), in 1832, it was decided that proof that the broker delivered to 
the purchaser a bought note, containing* the names of the seller and 
purchaser, and was employed by the seller, was sufficient to charge 
the seller, it being proved that there was a sold note, though its 
contents were not in evidence. Whether a bought note would be 
sufficient when there was no sold note at all is a disputed point 

But it seems to be different when the note does not disclose the 
name of both parties; there the note, as a memorandum, is defec- 
tive from not showing who the contracting parties are, and it is 
doubtful whether the signature of the broker's name *sup- [*8G] 
plies the deficiency, for he does not profess to sign as contracting 
party at all, but merely as an agent (p). The form of the note, 
and the custom of trade show that there is a corresponding note to 
which this refers, and if it be proved the two clearly form a com- 
plete memorandum; but if only one note exists, or what comes to 
'the same thing, if one only is in evidence, it is very doubtful 
whether tlfe statute is satisfied. This objection is entirely techni- 
cal, and cannot be altered or obviated by any mercantile custom. 

If the note be in form a complete memorandum, as it was in 
Hames v. Forster (g), the doubt is, whether the authority of the 

(g) Powell v. Divttt, 15 East, 29. 

Ik) Thornton v. Kempster, 5 Taunt. 786. 
, (*) Hawes v. Forster, 1 M. & R. 368. 

fa) Favenc v. Bennett, 11 East, 36. 

(/) Morris v. Cleasby, 4 M. & S. 566. 

(m) Boyson v. Coles, 6 M. & S. 14. 

(n) Thornton v. Charles, 9M.&W. 802. 

(o) Trueman v. Loder, 11 A. & E. 589. 

(p) The broker cannot sne in his own name on such a note, Bayner v. Lin- 
thorne, R. & M. 325. The same point seems to follow from the case of Morris 
v. Cleatiy, 4 M. & S. 566. 

(q) Hawes v. Forster, 1 Mo. & Rob. 368. The form there was "bought for 
Messrs. B. T. & W. Hawes, of Messrs. Forster & Smith, from 80 to 100 tons, 
Ac.," signed by the broker. 

(1935) 
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broker to bind the parties by signing the bought note is not by 
custom conditional on his signing and delivering a sold note so as 
to put both parties on an equality. .If the authority is absolute 
one note would bind the parties, though there was no other; if it 
is conditional it would not. In Gregaon v. Ruck (r), the Queen's 
Bench seem to have inclined to think that the production of a sold 
note, and proof that the purchaser received the goods afterwards 
from the broker, was not sufficient to show that the broker signed 
the sold note as agent for the buyer without proof that he accepted 
a bought note, or in some other way showed that he was dealing 
with the broker as his broker, but the point seems not to have been 
decided. 

The third form in which brokers sometimes make out their con- 
tract notes, is where the sale is made in the broker's name, so that 
on the face of the written contract he purports to be selling as 
principal. In the two previously mentioned forms, the broker, on 
the face of the note, says, "I am contracting for you with a princi- 
pal;" in the first he gives fhe name of the principal, in the second 
[*87] he does not, but in each case he *prof esses on the face of the 
writing to be selling as an agent. But it is not uncommon for a 
broker to sell or buy as a broker, and yet to make out the notes in 
his own name. Instead of rendering to the buyer a bought note in 
the form "Bought for you by me," he renders him one in the form 
" Sold to you by me." By doing this, he pledges his own personal 
credit to the party, for having entered into a written contract in his 
own name, he cannot discharge himself by showing that he entered 
into it as agent only, however well that may have been known to all 
parties at the time (#). 

But the case of a broker making a note in his own name, so as 
to render himself a party to the contract, is a very different, one 
from that of a broker dealing as principal When a principal 
authorises an agent to sell goods, as if the agent were principal, 
third persons are led to give the agent the same credit as if he were 
principal, and if any loss arises from their doing so, it is the prin- 
cipal's fault, and he must bear the loss. If, for instance, a person, 
who in respect of a transaction is, in truth, a debtor to the undis- 
closed principal but believes himself to be a debtor of the agent, 
and under that belief gives the agent credit, or does not press for 
the payment of his former credits, [that is to say, treats the out- # 
standing debt due from the agent to him as set off against the debt* 
from him to the agent incurred in this transaction] and the agent 
becomes insolvent, it is clearly just that the principal should make 
that person the same allowances and deductions which the prin- 
cipal led him to believe he would have from the agent with whom 
he supposed himself to be dealing as principal (t). And the same 

(r) Gregson v. Buck, 4 Q. B. 737. 

(*) Higgins v. Senior, 8M.&W. 444; 11 L. J. Ex. 199. 
\t) See Smiths Law of Contracts, Lecture X. 

(1936) 
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principle applies where the debtor knows that the person with 
whom he contracts is not a principal, but the agent is authorized 
by his principal to represent .that he has an interest in the con- 
tract The principal must allow the same deductions which must 
have been made if the agent had the interest he was authorized to 
appear to have. The justice of this is pretty obvious, and *the [*88] 
law is in agreement with justice (u). But the contracting party 
has no right to compensation from the principal for losses arising 
from credit he may have given to the agent after he was aware 
that he had entered into the contract merely as agent ; all that he 
has a right to claim is, to make those deductions which at the time 
of the disclosure of the true state of the case he would have had a 
• right to make against the agent, had what the principal led him 
to believe been really true. 

The difference, therefore, between a broker dealing in his own 
name but at the same time letting it be known that ho is but a 
broker, and dealing as a principal, is marked. If he contracts as 
a principal, it is clear that the person with whom he contracts can- 
not be supposed to confer on him any authority to sign a memoran- 
dum of the bargain as agent for both parties, for he does not know 
that there is another party: so that, as far as regards the Statute 
of Frauds, a sale by or to a broker who deals as principal, in no 
respect differs from a sale to or by a principal himself. Whether 
the true principal whose existence was not disclosed be bound by 
such a sale or not, depends on different considerations. The ques- 
tion generally is, whether he has clothed the broker with a real or 
apparent authority to deal as principal, but that question is foreign 
to the present subject. 

But a contract made by one known to be acting as broker for a 
principal, though entered into in the name of the broker, is differ- 
ent: the broker by the form of the written documents becomes a 
party to the contract, and the forms of action and pleading may be 
rendered different, but in substance, the effect is no more than if 
the contract had been made in the name of the principals, and the 
broker had guaranteed the due performance of the contract. The 
rights of the parties and of the broker are the same if all parties 
have notice of the truth, though the remedy may be changed. 

A broker has no right capriciously to vary the remedies of his 
principal, and therefore he has no right to volunteer to *be- [*89] 
come a party to the contract If, therefore, it is sought to fix the 
principal with a contract made in the name of the broker, there 
must be some proof that the broker had authority from the prin- 
cipal to contract in that manner. The practice is so common and 
so convenient, that it needs no strong evidence to show the prin- 
cipal's assent, but still I apprehend there must be some evidence (a*). 
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Warner v. McKay, 1M.&W. 592; George v. Claggct, 7 T. R. 359. 
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The person who enters into a contract with a broker in the broker's 
name, but knowing that the broker is acting as a broker for a prin- 
cipal, may well give the broker authority to sign a memorandum of 
the contract for him ; but the form of the note does not by itself 
show that ho gives him such authority. If the purchaser takes a 
bought note in the form, " Bought for you by me," the mere accept- 
ance of such a note furnishes evidence that he gave the person 
signing it a broker's powers. But if he takes a note in the form, 
" Sold to you by me," there must be some extraneous evidence to 
show that he authorized that person to bind him as a broker, for 
the note does not. show this. All that can be said of it is, that it 
does not show the contrary. 

The reported cases, upon the nature of the authority of the broker* 
as an agent, authorized to sign a memorandum within the 17th sec- 
tion of the Statute of Frauds, are not so numerous as might be ex- 
pected, insomuch that an attempt may be made to collect them alL 

The first case on the point is that of Rucker v. Cammeyer (y), at 
Nisi Prius, before Lord Eenyon in 1794 It was an action by the 
vendor against the vendee of sugar. It was proved that the plain- 
tiffs broker, after bringing the parties together, made out bought 
and sold notes, and that the defendant sent for and took away the 
bought note. An objection was taken that the Statute of Frauds 
was not satisfied, but Lord Eenyon said " that Simon v. Motivos (z) 
[*90] ruled the point " He said *" the broker must be considered as 
" the agent of both parties; but that he had in this case in fact given 
" the defendant a. note in writing when he gave him the sale note, 
" which he had accepted." It is not in express terms said in the 
report whether there was a signed entry in the broker's book in evi- 
dence or not; but if there was, it seems that no weight was attached 
to it, at least by the reporter. 

In Hicks v. Harikin (a), at Nisi Prius, before Heath, J. in 1802, 
the plaintiff, Hicks, employed Taylor (who in the report is described 
as a malt factor) to sell his malt at Storford Market Taylor gave 
the plaintiff a note in the following terms: — "Sold Mr. George 
Hankin 320 quarters of Hick's Malt at 79s. J. Taylor," and he 
gave the defendant what in the report is called a duplicate of it 
Heath, J. said this was sufficient to bind the contract, " as Taylor 
" was agent for both parties in making the contract, and his signing 
"was therefore valid." 

The next case was Ctiapman v. Partridge (6), at Nisi Prius, be- 
fore Mansfield, C. J. in 1805. It was an action for not delivering 
sumach. The defendant's partner (his brother's widow) entered 
into a treaty with the plaintiff for the sale to him of some sumach 

(y) Buckcr v. Cammeyer, 1 Esp. 105. 

\z) The decision in Simon v. Motivos, W. Bl. £99, 3 Burr. 1921, ante, p. 2, in 
terms applied to sales by auction only. 

(a) Hicks v. Hankin, 4 Esp. 114. 

(b) Chapman v. Partridge, 5 Esp. 256. 

(1938) 
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belonging to the partners. She then told one Aylwin that he was to 
be the broker between them. Some days after, the plaintiff told Ayl • 
win that he had made a contract with her. Aylwin sent her a sold 
note containing the terms of the contract as the plaintiff stated 
them. She did not return it, and some days after said she was 
sorry, as her brother-in-law was angry at what she had done : on 
this being proved, Mansfield, C. J. said, " The note in writing may 
" be received, it is signed by the broker, and the only question is, 
" if it was signed by the authority of the defendant's partner. It 
" is in evidence that she had consented that Aylwin should act as 
"broker, that authority might be countermandable, but when he 
" does act as agent to her in making the bargain, and she receives 
"the sale note, she *does not refuse it or send it back, but in [*91] 
"two days after expresses her sorrow for having done it The jury 
" must say if Aylwin had any authority from the widow to make the 
" contract, or if what passed then was a recognition of his authority, 
"which would be the same thing as if she had given him his direc- 
"tions at first." The plaintiff recovered. In this case also it 
seems the broker's book was not relied on. 

The next case is, in order of time, Klinitz v. Surrey (c), at Nisi 
Prius before Lord Ellenborough, in 1805, which is somewhat dif- 
ferently reported in Espinasse and in Paley on Agency : it was an 
action by the vendor of corn against the purchaser. It seems that 
the sale was made by the vendor's factor or broker entrusted with 
the possession of the goods, and that Lord Ellenborough decided 
that the factor was not prima facie an agent of the buyer, but that 
in the case there was sufficient evidence to show that the buyer 
adopted him as his agent ; and also that an entry in his book not con- 
taining the names of the parties was a defective memorandum. 
After all the case went to the jury, and the defendant had a verdict 
on the merits. The case, therefore, decides nothing, but it is 
worthy of note as being the first reported case in which any attempt 
was made to use the broker's book as a memorandum between the 
parties. 

In Hinde v. Whitehouse (d), in 1806, which was a case of a sale 
by auction, Lord Ellenborough, in delivering judgment, says, that 
" In all sales made by brokers acting between the parties, buying 
" and selling, the memorandum in the broker's book, and the bought 
"and sold notes transcribed therefrom, and delivered to the buyers 
" and sellers respectively, have been holden a sufficient compliance 
" with the statute to render the contract of sale binding on each." 

The turn of the expression seems to show that Lord Ellenborough, 
at the time of delivering the judgment, a. d. 1806, *con- [*92] 
sidered the book as of some weight between the buyer and seller, 
and perhaps as of more weight than the notes. 

This opinion seems to have gained strength in his mind, and in 

(c) Kliniiz v. Surrey, 5 Esp. 266, Paley, p. 171. 

(d) Hinde v. Whitehoiue, 7 East, 569. 

(1939) 
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1809, in Heyman v. Neale (e), at Nisi Prius, he is reported to have 
said, " After the broker has entered the contract in his book, I am 
" of opinion that neither party can recede from it The bought and 
" sold note is not sent on approbation, nor does it constitute the 
" contract The entry made and signed by the broker, who is the 
" agent of both parties, is alone the binding contract; what is called 
" the bought and sold note is only a copy of the other, which would 
" be valid and binding, although no bought or sold note was ever 
" sent to the vendor and purchaser." The plaintiff was, however, non- 
suited on another ground, so that this ruling became immaterial. In 

1810, Gibbs, C. J., apparently alluding to this case, said (Holt, 173) 
that the case had been contradicted; it does not, however, appear 
that Lord EUenborough himself ever expressly abandoned his former 
opinion. 

In 1810, in Hodgson v. Dairies (/), at Nisi Prius, the sale was 
through a broker, who rendered bought and sold notes, by which 
Davies sold to Hodgson, payment to be by bill. Five days after 
the delivery of the note3, Davies returned the sold note, and, as 
far as then lay in his power, repudiated the contract Lord Ellen- 
borough at first thought that the contract must be absolute, unless 
the broker's authority was expressly limited, and the plaintiff had 
notice of it ; but on an expression of opinion by the special jury, he 
assented to a custom which gave the vendor a right within a reason- 
able time to return the notes when the sale was on credit This 
case is not a decision that the book is not the original contract, but 
it is one that might well shake Lord Ellenborough's confidence in 
his former opinion. It will be found that Lord EUenborough does 
[*93] not in any subsequent case act on the *doctrine that tide book 
is the original, though certainly he nowhere says it is not 

In 1812 two cases came before the full Court of King's Bench, 
which are perhaps more remarkable for what they did not decide 
than for what they did. 

The first was Poioell v. tHvett (g). It was proved at the trial 
that the broker delivered to Powell and Co. a sold note in the fol- 
lowing form: — "Messrs. Powell and Co. sold for your account, to 
Messrs. Divett and Co. the following parcels of Spanish wool (speci- 
fying them and the rates of price), customary tare and allowance to 
be paid for by acceptances, at six and eight months." This note 
was signed by the broker: he delivered at the same time a bought 
note to the defendant, which was not in evidence at the trial After 
the sale Powell and Co. induced the broker to add a clause to the 
sold note, to the effect that such part of the wool as was damaged 
should be taken at a valuation. When Divett and Co. heard of this 
they objected. The declaration contained counts both on the origi- 
nal and on the altered notes. Lord EUenborough, on these facts 

( c) lleyman v. Neale, 2 Camp. 337. 
(/) Hodgson v. Davies, 2 Camp. 531. 
(g) Powell v. Divett, 15 East, 29. 

(1940) 
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being proved, was of opinion that the alteration of the written 
document annulled the contract, and he nonsuited the plaintiff. It 
was urged in banc that according to Heyman v. Neale (h) the note 
was not the contract, and consequently that an alteration in it could 
not annul the contract The Court granted a rule nisi for a new 
trial, but on the argument it being brought to their notice that the 
entry in the broker's book was not signed, and that the bought note 
was not in evidence, the Court discharged the rule because whether 
the vitiation of the sold note destroyed the contract or not, it put 
an end to the only evidence produced at the trial to satisfy the 
statute. The Court abstained from saying what would have been 
the case if the bought note had been in evidence, and it is, perhaps, 
not too much to conjecture that they were not quite agreed upon 
that point Had it been decided, the Court must have determined 
♦whether the two notes formed the contract, or whether each [*94] 
separately was a memorandum of it, but not a part of the contract 

In Humphries v. Carvalho (i) the defendant's broker, on the 
Saturday gave the plaintiff a bought note of some ipecacuanha, 
" quality to be approved on Monday." He met the defendant, and 
told him what he had done, and therefore did not consider it neces- 
sary to send him a sold note. On the Friday following he sent the 
defendant a sold note, with the words " quality to be approved on 
Monday " struck out, to signify that the purchaser had approved 
it ; the defendant immediately returned it, alleging as his reason 
that it had not been sent to him on Monday. The plaintiff had a 
verdict, and though a motion was made on another point, nothing 
was said in banc as to the Statute of Frauds. It does not appear 
from the report whether the bought note contained the names of 
both the buyer and seller, though it most probably did. The case 
seems an authority for this proposition, that one note only is suffi- 
cient to bind the contract when the party to be charged has expressly 
or tacitly dispensed with the delivery of the other note. 

In 1814 the Court of Common Pleas came to an important 
decision. In Thornton v. Kempster (k) the broker had delivered 
the plaintiff a complete sold note for a sale of Petersburg hemp, , 
signed by him ; he delivered to the defendants a bought note, 
signed by him, corresponding in every particular with the sold note, 
except that it was for a purchase of Riga hemp. Riga and Peters- 
burg hemp are different articles. The broker meant to have made 
both notes for the sale of Petersburg hemp, but he made a mistake 
in writing out the bought note. The Court of Common Pleas 
decided that there was no contract, because on the notes the parties 
were not agreed ; Thornton was to sell one thing and Kempster to 
buy another, but to make a contract of sale the parties must agree 

('*) Heyman v. Neale, 2 Camp. 337. 
\i) Humphries v. Carvalho, 16 East, 45. 
\k) Thornton v. Kempster, 5 Taunt. 786. 

(1941) 
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*95] to buy and sell the same thing. In Gumming v. *Roebuck (Z), 
ibbs, G. J. at Nisi Prius, in 1816, ruled the same point and 
remarked, " there is a case which states the entry in the broker's 
" book to be the original contract, but it has been contradicted" 
He probably alluded to Lord Ellenborough's ruling in Heyman v. 
Neale (m), ante, p. 92, which certainly seems quite at variance with 
the decision in Thornton v. Kempster. It does not appear whether 
the broker's book in Thornton v. Kempster (n) was in evidence or 
not ; the expressions of Gibbs, C. J. in Cumming v. Roebuck (I), 
above quoted, seems to show that he at least thought it of no weight 
between the parties (o). 

In 1815 (p) Lord Ellenborough, at Nisi Prius, reserved the point 
whether a sold note was sufficient to bind the vendor where there 
was neither a bought note nor an entry in the book, but the plaintiff 
was nonsuited on another ground, so that the point became imma- 
terial. 

In Grant v. Fletcher (q), in 1820, the broker made a jotting of 
part of the contract in his note book, gave the plaintiff a mem- 
orandum containing another part of the contract, and the defendant 
a memorandum of another part ; each of the papers was imperfect, 
they did not refer to each other, and each was inconsistent with 
each of the other two. The plaintiff was, of course, nonsuited, but 
Abbott, O. J., in delivering judgment said, "The entry in the 
" broker's book is, properly speaking, the original, and ought to be 
" signed by him ; the bought, and sold notes delivered to the parties 
" ought to be copies of ii A valid contract may probably be made 
" by perfect notes, signed by the broker and delivered to the parties, 
" although the book be not signed." 

f*96] *In Goom v. Afialo (r), in 1826, this point was decided. 
In that case the bought and sold notes were perfectly regular and 
complete, and in the same terms as an entry in the broker's book, 
which was unsigned. The Court of King's Bench took time to 
consider, and then Abbott, C. J., delivered judgment that the con- 
tract was good. He said, " It is clear that the contract was made 
"in such a manner as to bind the defendant within the requisites 
" of the Statute of Frauds; If, therefore, it is to be held invalid, 
" this can only be done on the ground of some usage or custom of 
" merchants, which the Court is at liberty to recognize as part of 

(l) Cumming v. Roebuck, Holt, 172. 

\m) Heyman v. Neale, 2 Camp. 337. 

(n) Thornton v. Kempsttr, 5 Taunt. 786. 

(o) If there was a signed entry in evidence in Thornton v. Kempster (5 
Taunt. 786), the decision seems to be that when the bought and sold notes 
difler there is no contract. It is now unquestioned law that when they differ 
they do not afford evidence of a contract, but it Reems that Parke, B., does not 
admit the more extended proposition. (See Thornton v. Charles. 9 M. & 
W. 802.) 

(p) Dickenson v. Litwal, 4 Camp. 279, 1 Starkie, 128. 

(q) Grant v. Fletcher, 5 B. & C. 436. 

(r) Goom v. Afialo, 6 B. & C. 117. 

(1942) 
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" the common law. No such usage has been found stated as a fact 
" upon the present occasion. There are several cases in the books 
" in which this point has been noticed ; they were all cited at the 
" Bar, and it is unnecessary to repeat them. A signed entry in the 
" broker's book, and signed notes conformable to each other deliv- 
" ered to the parties, are spoken of as making a valid contract 
" The entry in the book has been called the original, and the notes 
" copies, but there is not any actual decision that a valid contract 
" may not be made by notes duly signed, if the entry in the book 
" be unsigned ; and in one case the late Lord Chief Justice Gibbs is 
" reported to have spoken of some supposed decision to that effect 
" as having been overruled. Under such circumstances we cannot 
" say that the rule for which the defendant contends has been 
" addpted by the Court as part of the law merchant Strong 
" expressions as to the duty of the broker to sign his book do not go 
" far enough for this purpose, nor does the obligation to do this 
" which a broker is supposed to enter into upon receiving a license 
" to practise in the city of London. Brokers are, I believe, estab- 
" lished in the principal commercial towns on the Continent, under 
" municipal regulations, calculated to obtain punctuality and fidelity 
" in their dealings, and the signature of their book is certainly one 
" method of insuring these, and may in some cases furnish evidence 
" and facilitate the *proof of a contract We have no doubt [*97] 
u that a broker ought to sign his book, and that every punctual 
" broker will do bo. But if we were to hold such a signature essen- 
" tial to the contract we should go further than the Courts have 
" hitherto gone, and might possibly lay down a rule that would be 
" followed by serious inconvenience, because we should make the 
" validity of the contract to depend upon some private act of which 
" neither of the parties to the contract would be informed, and 
" thereby place it in the power of a negligent or fraudulent m$n to 
" render the engagements of parties valid or invalid at his pleasure." 
A few months afterwards, in a case at Nisi Prius (s), Abbott, 
C. J. refused to receive the broker's book in evidence where there 
were bought and sold notes [which differed]. He said, "I used to 
" think at onetime that the broker's book was the proper evidence of 
" the contract, but I afterwards changed my opinion, and held con- 
" formably to the opinion of the rest of the Court, that the copies 
" delivered to the parties were the evidence of the contract they 
" entered into, still feeling it to be a duty in the broker to take 
" care that the copies should correspond. I think I must still act 
" upon that opinion and refuse the evidence." The fact that the 
Chief Justice Lord Tenterden was induced to abandon his precon- 
ceived opinion adds much weight to the decision of Goom v. Aflalo 
(t), as it shows that the case was well considered It also com- 



!«) Thornton v. Meux^ Moo. & Malk. 44. 
t) doom v. Aflalo, 6 B. & C. 117. 
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pletely destroys the authority of his dicta in Grant v. Fletcher (u), 
as they were only expressions of an opinion which upon considera- 
tion he changed. 

It may be convenient here to examine what the state of the au- 
thorities was, immediately before the decision of Goom v. Aflalo 

(X). 

It seems to have been decided at Nisi Prius in Rucker v. Cam- 
[*98] meyer (y). Hicks y. Hankin (z), and Chapman v. ^Partridge 
(a), that the broker might bind the parties without making any en- 
try in his book It had never been so decided in Banco. The dic- 
tum of Lord Ellenborough in Hinde v. Whitehouse (6), and his 
ruling in Heyman v. Neale (c), afford an inference that his opinion 
was at one time the other way ; but the subsequent cases of Powell 
v. Dwelt (d), Humphries v. Carvalho (e), and Dickinson v. Lilwal 
(/), show that he considered it by do means a point to be hastily 
decided. The case of Thornton v. Kempster (g), coupled with the 
expressions of Gibbs, C. J. in Cumming v. Roebuck (h), seem to 
show that Gibbs, C. J. was inclined to go the full length of exclud- 
ing the broker's book altogether as evidence between buyer and 
seller. It is somewhat remarkable that there is no reported de- 
cision, not even at Nisi Prius, that the broker's book is admissible 
as evidence between the parties. Lord Ellenborough at one time 
evidently thought it was not only admissible but conclusive, but it 
never formed the ground of any reported decision of his. In 
Klinitz v. Surrey (i), the ruling was on the acceptance of a bulk 
sample ; in Heyman v. Neale (c), the plaintiff was nonsuited on 
another ground. An opinion of Lord Ellenborough's, if it stood 
alone, would have very great weight, but against it is to be placed 
the opinion of Chief Justice Gibbs, and the more mature and de- 
liberate opinion of Lord Tenterden. The decision of Goom v. 
Aflalo (x) has put an end to doubt on the point there decided, 
namely, that .where there is no signed entry in the broker's book, 
the bought and sold notes make the contract : from some expres- 
[*99] sions of *Parke, B. it seems that learned judge doubted if the 
case was originally right, but he seems not to question that so far it 
is too well established to be overthrown. But the inference to be 

Grant v. Fletcher, 5 B. & C. 436. 

Goom v. Aflalo, 6 B. & C. 117. 

Rucker v. Cammeyer, 1 Esp. 105. 

Hicks v. Hankin, 4 Esp. 114. 
la) Chapman v. Partridge, 5 Esp. 256. 
(6) Hinde v. Wldtehouse, 7 East, 558. 
(c) Heyman v. Neale, 2 Camp. 337. 
\d) Powell v. Divett, 13 East, 29. 
(c) Humphries v. Carvalho, 16 East, 45. 
(/) Dickenson v. Lilwal, 4 Camp. 279. 
(g) Jhomton v. Kempster, 5 Taunt. 786. 
(h) Cumming v. Roebuck, Holt, 172. 
(t) Klinitz v. Surrey, 5 Esp. 266. 

(1944) 
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drawn from the reasoning of the Court in Goom v. Aflalo (fc), and 
acted upon in Thornton v. Meux (Z), viz., that the entry in the 
broker's book being a private act of which neither of the parties to 
the contract would be informed ought not to affect the parties, has 
been much questioned by him. 

This point was much considered in the case of Hawes v. Forster 
(m), in the King's Bench. That was an action for not delivering 
oil. The first time it was tried in 1832, the plaintiffs produced 
and proved a bought note for the sale of oil to them " warranted to 
arrive on or before 30th June." The sold note was not in evi- 
dence, and the defendant's counsel, besides reiving on that ob- 
jection, offered to put in the broker's book to contradict the note, 
and show that the warranty was not part of the contract This 
evidence was rejected by Lord Denman. The Court of King's 
Bench were much divided in opinion, but finally they granted a new 
trial, in order that mercantile evidence might be received, and the 
question, if necessary, carried to a court of error. At the new trial 
in 1834 [the sold note was in evidence and] it was proved in evi- 
dence and the jury found as a fact that according to the usage of 
trade, the bought and sold notes were the contract, and not the 
broker's book, which the evidence showed was in practice never re- 
ferred to, and the plaintiffs recovered, although the defendants 
proved that the entry did not correspond with the note. The de- 
fendants did not attempt to question this verdict 

This point underwent some more discussion in Thornton v. Charles 
(n), in 1842. In that case there was a sold note, by which Thorn- 
ton sold to the broker's unnamed principal 200 *casks of [*100] 
tallow, and a bought note, by which Charles bought of the broker's 
principal 50 casks; the fact was that the broker made three con- 
tracts of sale from Thornton to three different persons, and deliv- 
ered only one sold note, but three bought notes. He entered the 
true contracts in his book and signed them ; Lord Abinger non- 
suited the plaintiff because the bought and sold notes did not cor- 
respond, and he thought the broker's book nothing. The Court of 
Exchequer all agreed in granting a new trial on another ground. 
On the main point, however, Parke, B. and Lord Abinger differed. 
Parke, B. said, "I apprehend it has never been decided that the 
"note entered by the broker in his book, and signed by him would 
" not be good evidence of the contract so as to satisfy the Statute of 
"Frauds, there being no other. The case of Hawes v. Forster (m) 
"underwent much discussion in the Court of King's Bench, when I 
"was a member of that Court, and there was some difference of 
"opinion among the Judges, but ultimately it went down to a new 
"trial to ascertain whether there was any usage or custom of trade 

(Jfc) Goom v. Aflalo, 6 B. & C. 117. 
(/) Thornton v. Meux, Moo. & Malk. 44. 
(in) Hawes v. ForxLer, 1 M. & R. 368. 
(») ThcrnUm v. Charles, 9 M. & W. 802. 

(1945) 
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" which makes the broker's note evidence of the contract In that 
"case there was a signed entry id the book which incorporated the 
"terms of making the contract void in the event of the non-arrival 
"of the goods within a certain time. The bought and sold notes 
"which were delivered to the parties omitted that clause. Cer- 
tainly it was the impression of part of the Court that the con- 
" tract entered in the book was the original contract, and that 
"the bought and sold notes did not constitute the contract The 
"jury found that the bought and sold notes were evidence of the 
"contract, but on the ground that those documents having been de- 
livered to each of the parties after signing the entry in the book, 
"constituted evidence of a new contract made between them on the 
" footing of these notes. That case may be perfectly correct, but it 
"does not decide that if the bought and sold notes disagree, or 
" (andf) there be a memorandum in the book made according to the 
[*101] "intention of the *parties, that memorandum signed by the 
"•broker would not be good evidence to satisfy the Statute of 
"Frauds." Lord Abinger was of a different opinion; he said, "I 
"have purposely avoided" (i*e. in his judgment delivered previ- 
ously to that of Parke, B.) "giving any opinion about the question 
"of the bought and sold notes; but I desire it ^o be understood 
"that I adhere to the opinion given by me, that when the bought 
" and sold notes differ materially from each other, there is no con- 
" tract unless it be shown that the broker's book was known to the 
"parties." 

The dicta of these two learned Judges are worthy of the more 
attention, because though the case did not call for a judgment upon 
the point, it seems that the contradictory opinions there expressed 
had been deliberately formed and long entertained. It may be re- 
marked, however, that upon this occasion Mr. Baron Parke's account 
of the second trial of Haioes v. Forster (p) is at variance with the 
report usually received on very good authority. 

If the report of Howes v. Forster (p) y in the Reports of Moody 
and Robinson, be correct, that case can scarcely have been decided 
by the finding of the jury that the broker's notes were evidence of 
a new contract substituted in lieu of a previous binding contract 
entered in the broker's book, for the evidence was that the broker 
could not tell which was first written, though it was all on the same 
day. It is not inconsistent with the terms of the report that the 
evidence may have shown that the notes were actually deliv- 
ered to the parties a short time after the entry was signed; yet if 
the jury found a substitution of a contract on that ground, it was 
a somewhat subtle verdict, and the point, if left to them, would 
surely have been mentioned in the report According to the report, 
the evidence was all on one side, and " several of the most emi- 
" nent merchants in the city all concurred in declaring that they 

( p) HawesY. Forster, 1 M. & R. 368. 
(1946) 
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" had never known any instance -where the broker's book had been 
" referred to, and that they always looked to the bought and sold 
"notes as the contract." *And the question was left to the{*102] 
jury in these terms: — " Which according to the usage of the trade 
"in this city has been the binding contract, the broker's book, or 
" the bought and sold notes. If the evidence has satisfied you that 
" according to the usage of trade the bought and sold notes are the 
" contract (and the evidence adduced before you to show that they 
" are so considered, has not been met by any contradictory evidence 
" from the other side), then you will find your verdict for the plain- 
"tiffs." 

"Verdict for the Plaintiffs." 

This differs very materially from the statement reported to have 
been made by Mr. Baron Parke, in Thornton v. Charles (q), as it is 
submitted, that this is not a " finding by the jury that the bought 
" and sold notes were evidence of the contract on the ground that 
" these documents having been delivered to each of the parties after 
" the signing of the book, constituted evidence of a new contract 
"made between them on the footing of these notes;" but a direct 
finding of a mercantile jury under the direction of the Chief Jus- 
tice, that the entry in the broker's book is not, according to usage, 
the contract. 

If it could be shown that by the general law merchant a. broker 
was bound to make an entry in his book, and that by the law mer- 
chant such an entry was the record of the contract between the par- 
ties, it might come to be a question whether the custom of England 
to disregard the book was to prevail against the general law mer- 
chant; but I have not found any indications of such being the gen- 
eral law merchant (r). 

(q) Thornton v. Charles, 9M.&W. 802. 

(r) There has not come to my notice any passage in the old French or civil 
law to show that such a book was recognized in their law, but I have made too 
little search to be able to rest on this as affording a presumption that it was 
not a part of the law merchant. The Dutch and Italian law might probably 
afford more assistance, but I am ignorant of those languages. In Van der Lin- 
den's Law of Holland, by Henry, p. 565, it is said, that the brokers of Amster- 
dam are "bound to keep a proper register of all their transactions, to serve as 
proof in case of dispute." Lord Tenterden, however, in Goom v. Afialo (6 B. 
& C. 117), seems to consider this a mere municipal regulation. 

The Code Napoleon is very precise in its directions as to the books of brokers, 
but not more so than with regard to those of other traders, (as may be seen by 
the extract printed below) ; and there seems no fair inference to be drawn one 
way or the other from a system so radically different from our customs, both of 
trade and law. It is difficult to say, whether an English merchant who was 
compelled to submit his stock-book, journal, and the private book of his house- 
hold expenses, once a year, to be examined by the Mayor and Recorder or a 
Master in Chancery; or an English lawyer, required to give credence to traders' 
books as $roof of what was stated in them, would be most inclined to resent 
the order as unnatural. 

(1947) 
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[*103] *If there be any decision in the English reports that the 
broker's book is by the law merchant or by custom evidence between 
the parties, it has escaped my notice. There are, no doubt, many 
dicta to that effect entitled to much respect, but no actual decision. 
The inconvenience of the doctrine is well pointed out in Ooom v. 
[*104] Aflalo («): it makes the terms of *the contract "depend 
upon a private act of which neither of the parties would be in- 
formed." 

The question, however, must remain very doubtful until there is a 
decision of a Court of Error on the point, for the judgment of one 
of the Courts below scarcely outweighs Mr. Baron Parke's strongly 
expressed opinion. 

[In Townend v. Drakeford (t), in 1843, at Nisi Prius the bought 
and, sold notes differed, and there was an unassigned entry in the 
broker's book. Lord Denman, C. J., nonsuited the plaintiff, and it 
is clear, from his reference to Haiues v. Forster (w), that he was 
still of opinion that the bought and sold notes were the contract, si- 
Code de Commerce, Livre J., Titre deuxieme. — " Da Litres de Commerce. 11 

8. Tout commercant est tenu d'avoir un livre journal qui prfsente jour par 
jour ses dettes, actives et passives, les operations de son commerce, ses nego- 
ciations, acceptations, ou endossemens d'eflets, et ge'ne'ralement tout ce qu'il 
recoit et paie, a quelque titre que ce soit; et qui enonce mois par mois les 
sommes employees a la depense de sa maison; let tout independamment des 
autres livres usites dans le commerce, mais qui ne sont pas indispensables. 

II est tenu de mettre en liasse les lettres missives qu'il recoit, et de copier 
sur un registre celles qu'il envoie. 

9. II est tenu de fair, tous les ans, sous seing prive" un inventaire de ses effets, 
mobiliers et immobiliers, et de ses dettes actives et passives, et de le copier 
annee par annee sur un registre special a ce destine 1 . 

10. Le livre journal et les livres des inventaires seront paraphes, et vises une 
fois par annee. 

Le livre de copies des lettres ne sera pas soumis a cette formalitc. 
Tous seront tenus par ordre de dates sans blancs lacunes, ni transports en 
marge. 

11. Les livres dont la tenue est ordonnle par les art. 8 et 9, ci dessus, seront 
cotes, paraphes, et vises, soit par un des juges des tribunaux de commerce', soit 
par Le maire, ou un adjoint, dans le forme ordinaire et sans frais. Les com- 
mercans seront tenus de conserver ces livres pendant dix ans. 

12. Les livres des commerce regulierement tenus peuvent etre admis par le 
juge pour faire preuve entre commercants pour nuts de commerce. 

13. Les livres que les indi vidua faisants le commerce sont obliges de tenir, et 
pour lequels ils n'auront pas observe les formalites ci dessus prescrites, ne pour- 
ront etre representes, Di faire foi en justice au profit des ceux qui les auront 
tenus sans prejudice de ce qui sera regie" au livre de Failletes et Banqueroutes. 
* * * * 84. Les ageus de change et courtiers sont tenus d'avoir une 
livre revetu des formes prescrites par liart 11. 

lis sont tenus de consigner dans ce livre, jour par jour et par ordre de dates, 
sans ratures, interlignes, ni transpositions, et sans abbreviations ni chiflres, 
toutes les conditions des ventes achats assurances, negociations, et en general de 
toutes les operations faites par leur ministlre. 

(a) Goom v. Aflalo, 6 B. & C. 117. 

U) Townend v. Drakeford, 1 Car. & Kir. 20. 

(w) Hawca v. Forster, 1 M. & R. 368. 

(1948) 
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though he considered that if nothing but a signed entry in the book 
was in evidence the Court must adopt it 

The difficulty of deciding these points may be gathered from the 
considered judgments of Lord Campbell, C. J., and Erie and Pat- 
teson, J. J., in Sievewright v. Archibald (&), in 1851. The simple 
facts of the case appear sufficiently from the judgment of 'Erie, J., 
which contains a most masterly statement of his views. 

He said: — " In this case it appeared, by the evidence of the.bro- 
" ker at the trial, that he agreed with the defendant to sell to him 
"500 tons of Dunlop's iron: that the Dunlop's iron was Scotch, 
" that he delivered to the defendant a bought note, in which the 
" thing bought was named Scotch iron, and to the plaintiff a sold 
" note, in which the thing sold was named Dunlop's iron: and it 
" further appeared that the defendant had repeatedly admitted the 
" existence of some contract by requesting the plaintiff to release 
" him therefrom upon terms. 

" The plaintiff had declared for not accepting Dunlop's iron: but, - 
" on the defendant producing the bought note, so that it was in evi- 
dence, and, objecting that there was no contract because the 
m " bought and sold notes varied, the~plaintiff *then contended [*105] 
'"that the defendant had ratified the contract expressed in the 
" bought note sent to the defendant. The declaration was then 
" amended to agree with the bought note; and the jury found their 
" yerdict for the plaintiff, and that the defendant had ratified the 
" contract alleged in the amended declaration." 

He continued, u I would observe that the question of the effect 
"either of an entry in a broker's book signed by him, or of the ac- 
" ceptance of bought and sold notes which agree, is not touched by 
"the present case. I assume that sufficient parol evidence of a con- 
" tract in the terms of the bought note delivered to the defendant 
"has been tendered, and that the point is, "Whether such evidence is 
"inadmissible because a sold note was delivered to the plaintiff? in 
" other words, Whether bought and sold notes, without other evi- 
" dence of intention, are by presumption of law a contract in writ- 
" ing. I think they are not If bought and sold notes which agree 
"are delivered, and accepted without objection, such acceptance 
" without objection is evidence for the jury of mutual assent to the 
"terms of the notes: but the assent is to be inferred by the jury 
" from their acceptance of the notes without objection, not from the 
"signature to the writing, which would be the proof if they con- 
stituted the contract in writing." He then went on to point out 
that the form of the instruments is strong to show that they are 
not intended to constitute a contract, and said (y) : " It is clear also 
" that, if, according to the opinion of witnesses, there is a right to 
"return the note if contrary to instructions, the keeping of the 
"note makes it binding, and not the signature. The governing 

x) Sievewright v. Archibald, 17 Q. B. 103; 20 L. J. Q. B. 529. 
Page 111. 

(1949) 
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" principle in respect of contracts is to give effect to the intention 
44 of the parties; and, where the intention to contract is clear, it 
" seems contrary to that principal to defeat it because bought and 
" sold notes have been delivered which disagree. They are then 
"held to constitute the contract only for the purpose of annull- 
ing it 

[*106] *" It seems to me therefore that, upon principle, the mere 
" delivery of bought and sold notes does not prove an intention to 
"contract in writing, and does not exclude other evidence of the 
" contract in case they disagree." After reviewing most of the re- 
ported cases, he proceeded, "From this review I gather that, in the 
" greater number of the cases, the doctrine, that bought and sold 
" notes are the sole evidence of the contract, is not recognised, nor was 
" the point decided that other evidence of the contract and of a com- 
pliance with the statute is inadmissible, if bought and sold notes 
" k have been delivered which disagree." Erie, J., was of the opinion 
that the other evidence in this case, viz., the evidence of ratification, 
was sufficient to show that the bought note expressed the contract 
between the parties. He was further of opinion that there was not 
any substantial variance between the notes. 

That which Erie, J., actually decided was that the bought and sold 
notes were not the only evidence of the contract It does not seem 
too much, notwithstanding the early passage in the judgment relat- 
ing to the broker's book which has been set out, to assume that he 
would have held that the note in the broker's book was not the only 
evidence admissible. If that be the true effect of the judgment, 
the extent to which the broker is the agent in common of both 
parties can be little more than to make a binding contract, subject 
to the approval of his principals; a mere agent to register a pro- 
posed contract 

If a broker makes a contract which he was not authorised to make, 
and signs a memorandum and bought and sold notes of such a con- 
tract, the person who employed him may show that the broker was 
not his agent for the purpose of making that contract If the broker 
acts within his authority, and makes a contract which he was author- 
ised to make, and then proceeds to make a memorandum in his book, 
and signs bought and sold notes which agree, no question can arise. 
If, however, the book and the bought and sold notes differ, then if 
these document are to be looked upon merely as evidence but not 
[*107] the only evidence of what the contract was, *there seems to 
be no reason why evidence should not be given to show which of 
them truly sets out the contract 

If either party has accepted a note without making any objection 
to its terms, that would be strong evidence against him that that 
note truly set out the contract which he believed himself to have 
made, and if the other party at the trial relies on that note also it 
seems to be merely a question of evidence whether he has done so 
all along, or has shifted his ground for the purpose of the action. 

(1950) 
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If it can be shown that he at first treated his own note as the cor- 
rect one, then the parties were never ad idem, and there is no evi- 
dence that there ever was a contract 

The view which was taken by Patteson, J., in Sicvewright v. 
Archibald (z), was that the bought note was merely a statement or 
representation to the buyer of what he, the broker, had done for 
that person, and was not a memorandum signed for the purpose of 
binding him. 

He then went on to say that he could not doubt that if a broker 
makes a signed entry in his book, " notwithstanding cases and dicta 
" apparently to the contrary, such memorandum would be the bind- 
" ing contract on both parties." But that in this case there was 
no signed entiy, and therefore if there was a memorandum at all it 
must be either both the notes or one of them : That neither by 
itself can be so regarded, and that on this point all that was de- 
cided in Hatves v. Forster (a) was that if one only was produced, 
the other would be assumed to be the same until it was shown not 
to be. Therefore, if there was a memorandum at all, it must be 
both notes, and as, in his opinion, they differed, there was no evi- 
dence of any contract. 

This judgment seems open to this remark, that although a note 
at the time when it was sent to the buyer or seller was a mere state- 
ment to him by the broker of what he had done, yet if both parties 
subsequently assent to the terms of that note, there does not seem 
to be any reason why it should not be regarded as a memorandum 
of the contract 

*Lord Campbell's view (b) was that there was no evidence [*108] 
of ratification of the bought note by the defendant That the en- 
try in the broker's book, if there is one, is the binding contract be* 
tween the parties, and that a mistake in the bought or sold note 
would not affect its validity. That a long series of cases had 
established that where there was no 'entry in the broker's book, the 
bought, and sold notes were the evidence of the contract, provided 
there was no substantial difference ; but if there was that difference 
there was no evidence of any contract And that in this case there 
was a substantial difference. 

This judgment is in most respects of the same effect as that of 
Patteson, J., but it is very difficult to say to what extent it differs 
from that of Erie, J. The aim of the judgment of Erie, J., was to 
point out that evidence of ratification of one note was admissible. 
Lord Campbell begins his judgment by stating that there was no 
evidence of ratification. 

It was formerly a matter of doubt whether an action could be 
brought on one note only.] 

z) Sievnrright v. Archibald, 17 Q. B. 103 ; 20 L. J. Q. B. 529. 



a) Havxs y^Fonter, 1M.&R. 368 



Which Whiteman, J., had read and concurred in. 

(1951) 
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In Henderson v. Barnewall (c), in 1827, the Court of Exchequer 
evaded the question by what seems an odd decision on a question of 
fact Rowland Roscoe was a broker in Liverpool ; his brother 
William was his salesman and clerk. The clerk, William, did the 
actual broker's work in this sale, but the sold note on which the 
plaintiff relied was signed by the master, Rowland, and the Ex- 
chequer decided that the clerk was the broker, and his master a 
mere stranger. The general understanding of men is, that an 
order given to a trader's clerk is given to the master, and that 
work done by the clerk is done for the master. It is evident from 
the facts that both Rowland and William viewed the transaction in 
that light, but the Exchequer did not. 

[In the case of Crofts v. Parton (d), in 1864, the defendant 
called on the brokers and asked them to purchase iron for him, 
[*109] leaving it to them to settle the price. At this time the ♦bro- 
kers had already had instructions from the plaintiff to sell iron for 
him. The brokers sold the plaintiff's irpn to the defendant, and 
sent notes to both parties. 

The note sent to the defendant was the sold note, in these 
terms : — " Sold to S. Parton, Esq., on account of principals," &c., 
signed by the brokers. 

This note, on being produced by the defendant, was put in evi- 
dence by the plaintiff, who did not produce the bought note, nor 
was it called for. No entry in the broker's book was put in. It 
was contended for the defence that the sold note only was in 
evidence, whereas both notes should have been put in. But the 
Court, consisting of Erie, C. J., Williams, Keating, and Willes, J., 
held that this was a sufficient memorandum.] 

The point is, however, much connected with another, on which 
there is some authority, namely, whether a principal has in general* 
a right to refuse to receive, or be bound by a contract delivered to 
him by a broker whom he has employed in the ordinary manner. 
If the principal has a right on receipt of the note to return it and 
repudiate the contract altogether, it is manifest that there is no 
absolute contract until he has either adopted the contract by 
retaining a note delivered to him, or waived his right to have an 
opportunity to return the note, and so repudiate the contract. The 
objection in such cases is not that there is no sufficient memorandum 
of the contract to satisfy the Statute of Frauds, but there is no 
contract at all, for the authority of the broker in such cases is 
merely to negotiate a bargain and propose it to his principal, who 
is to be bound by it unless he dissents. Till, therefore, the proposal 
is expressly or tacitly accepted, the contract is not made. 

Proof has in some cases been given of a usage in London, by 
which the principals have a right to return the broker's note within 
twenty-four hours, and so to refuse to be bound by the contract. 

(c) Henderson v. Barnewall, 1 Y. & J. 387.- 

(d) Crofts v. Parton, 16 C. B. N. S. 11 ; 33 L. J. C. P. 189. 

(1952) 
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In Heyman v. Neale (e), in 1809, the defendant seems to 
*have relied on this usage as a part of the law merchant, [*110] 
not requiring proof. In that case the broker seems to have had 
express authority to make the contract, and Lord Ellenborough is 
reported to have used terms that may have borne reference to the 
peculiar circumstance of the broker's express authority, but which 
certainly seem to have been expressed generally to the effect that 
no such custom was part of the law. 

In Hodgson v. Davies (/), in 1810, there had been* bought and 
sold notes delivered for the sale of tobacco, payment to be by bill. 
Five days afterwards the defendant, who was the veDdor, refused to 
proceed with the contract. The defence was, that the person who 
sells goods by a broker reserves to himself the power of ratifying or 
rejecting the contract, as he shall be satisfied with the credit of the 
purchaser. The special jury said, that unless the name of the pur- 
chaser had been previously communicated to the seller, if the pay- 
ment is to be by bill, the seUer is always understood to reserve to 
himself the power of disapproving of the sufficiency of the pur- 
chaser and annulling the contract, but that he must exercise that 
power more promptly than the defendant in this case had done. 

This finding of thejgury, it is to be observed, is limited in terms 
to the case of a vendor upon credit, and seems to give him a reason- 
able but uncertain time to exercise his option. 

In Humphries v. Carvalho (g), in 1812, it is said that evidence 
was given that it was the custom of trade for either party to return 
the contract note if he disapproved of it within twenty-four hours. 
This custom, if it existed, would have had some bearing upon the 
merits of that cause, but as it was irrelevant to the point on which 
the case is reported, the accuracy of the reporter's* statement can- 
not be depended upon. 

In Hawesv. Forster (h), at the second trial, in 1834, *evi- [*111] 
dence was given by some eminent merchants " that if the broker's 
" bought or sold note, as the case might be, were not consonant 
" with their directions to the broker they returned it" This seems 
lo be nearly the same thing as the statement in Humphries v. Car- 
valho (g), and is open to the same remark. It had a bearing on the 
question then at issue, and is therefore of some weight ; but as it 
was rather collateral to it, there is not any reason to look upon 
either the evidence or the report as minutely accurate. 

[In Thompson v. Gardiner (fc), in 1876, a broker was employed 
by the plaintiff to sell for him. He delivered notes to both buyer 
and seller, but he signed the one given to the seller only. The de- 
fendant kept his note for two or three weeks and then repudiated 

!e) Heyman v. Neale, 2 Camp. 337, ante, p. 92. 
/) Hodgson v. Davies, 2 Camp. 531. 
g) Humphries v. Carvalho, 16 East, 45. 
h) Hawes v. Fonder, 1 M. & R. 368. 
(it) Thompson v. Gardiner, 1 C. P. D. 777. 
6 CON. OF SALE. (1953) 
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the contract Brett, J., delivering the judgment of the Court up- 
holding the verdict for the plaintiff, said, " The authorities are con- 
" elusive to show that the broker acting for one of the contracting 
" parties, making a contract for the other, is not authorized by both 
"to bind both. But the broker who makes a contract for one may 
"be authorized by that person to make and sign a memorandum of 
" the contract That has frequently been held The question here 
" is whether there was any evidence that the broke/ was so author- 
" ized." And Brett, J., was of opinion that there was ample evi- 
dence that the defendant had recognized the broker's authority to 
sign for him (Z).] 

In all cases to which such a custom applies it is evident that the 
broker has no primd facie authority to make a contract, and when 
there is but one centract note delivered there must be something 
proved beyond the mere existence of the relation of broker and 
principal between the broker and the party who has not received 
and retained the note, or else there is no proof of a contract on his 
part And when there is independent proof that the principal did 
in fact enter into a parol contract to the same effect as that con- 
[*H2] *tained in the note, it would seem to require extraneous 
proof to show that he authorized the broker t*> sign a contract for' 
him without delivering a note to himself. And at all events he 
could not be taken to give the broker primd facie authority to sign 
anything but a memorandum of the contract actually made, and 
consequently it would be open to him to show that the note was 
not a memorandum of the true contract In the case of Pitts v. 
Beckett (m), in the sittings after Trinity Term, 1845, the Exchequer 
is said to have decided on these principles, but giving them rather 
a more extensive application. That was an action for not accept- 
ing goods. The parties had been brought together by a Liverpool 
broker and had made a bargain personally. The broker afterwards 
rendered the plaintiff a sold note signed by the broker, describing 
the sale as unqualified. He did not render any bought note. The 
defence was, that the real contract was one with a warranty which 
was not complied with, and the jury found that such was the fact 
The case took a double shape. Was there evidence to satisfy the 
Statute of Frauds, there being only one note, and was that note a 
written contract, so as to preclude the parties from giving evidence 
of terms not contained in it? Cresswell, J., at Nisi Prius, at Liver- 
pool, directed the jury to find for the defendant, but reserved both 
points, and the plantiff obtained a rule nisi to enter a verdict for 
him, which was afterwards discharged. I was not present at the 
argument in Banc, but I am informed that the Court said that a 
broker had in no case primd facie authority to do more than to 
negotiate the contract and write down the terms of the contract 

(I) See also Moore v. Campbell, 10 Ex. 323 ; 26 L. J. Ex. 310. 
(m) Pitta v. Beckett, 13 M. & W. 743 ; 14 L. J. Ex. 358. 

(1954) 
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actually made; and that, consequently, at all events this note signed 
by him was not within his authority (n). 

It had previously been decided at Nisi Prius, once by Lord 
Kenyon (o), in 1794, and once by Parke, J. (p), in *1830, [*113] 
that a broker employed to purchase at an auction, had no apparent 
authority from his principal to do anything more than purchase the 
particular article mentioned by his principal on the terms brought 
to the principal's* notice. The decision in Pitts v. Beckett (q) seems 
to extend the principle of these cases. But it cannot extend to 
cases where the broker is entrusted with any token of authority to 
make a contract: as for instance, when he is entrusted with the 
custody of the goods or delivery orders: or perhaps, where he is 
permitted to have the samples, though that must depend on the 
light in which merchants view the possession of the samples. 

[In the case of Heytcorth v. Knight (r), in 1864, which was an 
action for not accepting a cargo, the defendant had by letter author- 
ised his brokers to buy for him on certain terms: his brokers then 
wrote to the plaintiffs brokers making an offer in terms which dif- 
fered from their authority, but which the Court considered to be in 
substance the same. This offer was accepted. The bought and sold 
notes which were then drawn up did unquestionably differ from the 
accepted offer. The declaration was founded on the terms of the 
authority and not on the notes. The Court upheld the verdict for 
the plaintiff, being of opinion that it was competent to him to bring an 
action on the contract disclosed by the letters. Erie, C. J. , said, " Some- 
" thing was said by Mr. Mellish about the letters not constituting a 
" binding contract between the parties, because a more regular and 
" extended contract was contemplated (a). That notion, however, is 
" totally at variance with the law as laid down by many cases in 
" the Court of Queen's Bench, where the broker's book has been 
" allowed to be resorted to for evidence of the contract, though the 
" parties intended to contract by means* of bought and sold notes, 
"where there has been a variance between these documents " (t). 
Perhaps it may be suggested that *in the above important [*114] 
passage the expression " intended to contract" may be read as " in- 
tended to evidence the contract." ' 

It would seem from these very conflicting authorities that it is 
still a matter in doubt whether any document can be said to be the 
memorandum of the contract. Mr. Benjamin deduces (u) certain 

(n) See aXsolBievevright v. Archibald, 17 Q. B. 103 ; 20 L. J. Q. B. 529 ; Hey- 
worth v. Knight, 17 C. B. N. S. 298 ; 33 L. J. C. P. 298. 

(o) The East India Co. v. Hcnslcy, .1 Esp. 112. 

(p) HorsfaU v. Fauntleroy, 10 B. & C. 755. 

(q) PUts v. Beckett, 13 M. & W. 743 ; 14 L. J. Ex. 358. 

(r) Heyworth v. Knight, 17 C. B. N. S. 298 ; 33 L. J. C. P. 298. 

Is) See Lewis v. Brass, 3 Q. B. D. 667. 

(*) Willes, J., in this case dissented from the opinion of the majority of the 
Judges in Oourie v. Remfry, 5 Moo. P. C. C. 232. 

(») 2nd ed. } Benjamin on Sales, 221. 

(1955) 
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propositions from them, the first one being that the signed entry in 
the book constitutes the contract, the second one is that the notes do 
not constitute the contract, the third and fourth ones being that 
both or either note may satisfy the statute* What precise meaning 
the word constitute here has, it is difficult to see. A writing can- 
not, strictly speaking, constitute a promise, although it may be the 
best evidence of it. 

Erie, J., in his very learned and powerful judgment delivered in 
Sieveicright v. Archibald (x), drew attention "to the distinction be- 
" tween the evidence of a contract, and evidence of a compliance 
" with the Statute of Frauds. The question of compliance with 
" the statute does not arise until the contract is in proof. In case of 
" a written contract the statute has no application. In case of other 
"contracts (i. e. unwritten ones), the compliance may be proved by 
" part payment, or part delivery, or memorandum in writing of the 
"bargain. Where a memorandum in writing is to be proved as a 
" compliance with the statute, it differs from a contract in writing, 
" in that it may be made at any time after the contract, if before 
"the action commenced; and any number of memoranda may be 
" made, all being equally originals." 

This very significant passage if it does not suggest seems, to say 
the least of it, to be consistent with the view that where there are 
several memoranda in existence differing from each other and all 
purporting to be memoranda of the contract, it is a matter of evi- 
dence which of them, if any, is a memorandum of the contract 
which the parties intended to enter into.] 

[*115] * Parol variations of Written Contracts, 

[When a contract, which must be in writing under the Statute 
of Frauds, has been entered into in writing, it occasionally happens 
that the parties verbally agree to some alteration in it, or in the 
mode of carrying it out. 

If any disagreement should arise in carrying out the altered con- 
tract, neither party can bring an action on the verbally altered 
contract, where the alteration should have been evidenced by writing 
to be valid. As Lindley, J., said in Hickman v. Haynes (y) y in 
1875, " Neither a plaintiff nor a defendant can at law avail himself 
" of a parol agreement to vary or enlarge the time for performing 
" a contract previously entered into in writing, and required so to 
" be by the Statute of Frauds." 

It becomes a question then whether either party can bring his 
action on the original contract. 

Where the original contract has been rescinded neither party can 
avail himself of it, and in these cases of parol variations the defend- 



ss 



Sieveicright v. Archibald, 17 Q. B. 107 ; 20 L. J. Q. B. 529. 
Hickman v. Haynes, L. R. 10 C. P. 598 ; 44 L. J. C. P. 35a 

(1956) 
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ant's argument has frequently been that the original contract must 
be taken to have been rescinded by the parties when they entered 
or thought they were entering into a substituted contract 

Where another contract can be proved to have been substituted 
for the original, as where both were in writing, it is probably a 
matter of law that the parties intended to rescind the original, but 
where no substituted agreement by which the parties bound them- 
selves can be proved, it is a question of fact whether the parties 
did intend to rescind it when they entered into, or rather intended 
to bind themselves by, a substituted contract. 

There does not seem to be any doubt that a contract which must 
be in writing may be rescinded verbally (z). If the original con- 
tract has not been rescinded either party may *bring his [*116] 
action on it provided he can show his readiness and willingness to 
perform it 

In several of the following cases there has been a request by one 
party to postpone delivery, and it has been urged in argument that 
the agreement to postpone amounted to a substituted contract the 
same as the original in all respects except as to the time of delivery ; 
but this is not necessarily nor usually the case. Such an agree- 
ment generally amounts to nothing more than a license by one 
party to the other to depart in that particular respect from the 
terms of the agreement, and is not a contract at all. 

In Cuff v. Penn (a), in 1813, the defendant agreed to buy bacon 
of the plaintiffs, to be delivered in certain quantities on certain 
days. After some of the deliveries had been made the defendant 
represented to the plaintiffs that the sale of bacon was dull and 
requested' them not to press it on him, and they assured him they 
would not, and consequently they postponed the deliveries. Event- 
ually the defendant refused to accept any. And when the plaintiffs 
brought their action for not accepting it was argued for the defend- 
ant that the plaintiffs were suing on a contract which was a parol 
variation of a written contract, or was a parol contract substituted 
for a written one, in which case it would be void under the statute, 
for there had been neither a part acceptance nor a part payment 
But Lord Ellen borough, C. J., overruled both objections, and the 
Court upheld the verdict for the plaintiffs. 

In Stead v. Daivber (6), in 1839, the plaintiff agreed in writing 
to buy of the defendants a sloop-load of bones to be delivered on* 
the 20th to the 22nd. Some days afterwards the plaintiff's broker 
pointed out that the 22nd was a Sunday, and asked the defendants 
if they would deliver all the bones on the 21st The defendants 
said 'You had better say the 23rd or 24th. ' The price of bones 
having risen they were not sent Lord Denman, C. J., delivering 
the judgment of the Court said that the question was mainly 

(z) Gobs v. Lord Nugent, 5 B. & Ad. 65. 

(a) Cuff v. Penn, 1 M. &S. 21. 

(b) Stead v. Dawbcr, 10 A. & E. 57. 

(1957) 
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[*117] one of fact, viz., *did the parties intend to substitute a new 
contract for the old one, the same in all respects except those of the 
day of delivery and payment The Court being of opinion that 
they did, ordered a verdict to be entered for the defendants. 

This case was considered to have overruled Cuff v. Penn (c), but 
is itself very doubtful law. 

In Marshall v. Lynn (d), in 1840, the defendant contracted in 
writing to buy of the plaintiff a quantity of potatoes to be shipped 
on board the plaintiff's brig, The Kitty, on her arrival at Wisbech 
the next time. On her arrival there, the defendant's son requested 
that she might first go to Lynn and from there take a cargo to 
London and then return to Wisbech. The plaintiff sent her ac- 
cordingly. When she had returned to Wisbech and the plaintiff 
offered to load her, the defendant refused to take the potatoes. 
The plaintiff was nonsuited on the ground that this was a. parol 
variation of a written contract and was not binding. 

It appears to have been considered in some of the preceding 
cases that the parol variation to raise a presumption of rescission 
must have been an essential part of the contract Parke, B., said 
that this was unnecessary, for that " every -part of the contract in 
"regard to which the parties are stipulating, must be taken to be 
"material." 

Baron Parke, approved of Stead v. Dawber (e), but it seems 
pretty clear that Stead v. Dawber (c) was wrongly decided, and is 
distinguishable from Marshall v. Lynn (b). 

G088 v. Lord Nugent (/), in 1840, established in the case of a 
contract relating to an interest in land that if the original contract 
be varied and a new contract as to any of its terms substituted 
in the place of it, the new contract cannot be enforced unless it be 
also in writing. 

In Moore v. Campbell (g), in 1854, the contract note on which the 
[*118] action was brought for not delivering, stated that *the de- 
livery of the hemp was to be from the quay. When the defendant 
informed Wilks, the plaintiff's agent, that the hemp had been put 
on the quay, Wilks requested that it might be warehoused on the 
plaintiff's account, which was done. Wilks then told the defend- 
ant to draw on the plaintiff for the hemp as soon as he was in a 
position to transfer it Owing to a difference about the quantities, 
Wilks refused to give the defendant the plaintiff's acceptances. It 
was argued for the defendant, who had resold the hemp, that a 
verbal contract to deliver from the warehouse had been substituted 
for the written contract to deliver from the quay, and that the 
written contract was therefore rescinded. Parke, Bi, said, "We do 

(c) Cufy. Penn, 1 M. & S. 21. 

td) Marshall v. Lynn, 6 M. & W. 109; 9 L. J. Ex. 117. 
(e) Stead v. Dawber, 10 A. & E. 57. 
(/) G088 v. Lord Nugent, 5 B. & Ad. 65. 
(g) Moore v. Campbell, 10 Ex. 323; 26 L. J. Ex. 310. 

(1958) 
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" not think that this plea was proved by this evidence. If a new 
"valid agreement substituted for the old one before breach would 
"have supported the plea, we need not enquire, for the agreement 
"was void." 

In Noble v. Ward (h) y in 1866, the defendants on'the 12th of 
August contracted to purchase goods from the plaintiff to be de- 
livered within stated times. On the 18th they entered into another 
contract in writing for the purchase of goods to be delivered and 
paid for within stated times. On the 27th the parties verbally 
agreed that the contract of the 12th should be cancelled and the 
time for delivery and payment under the contract of the 18th 
should be extended. The defendants eventually refused to take 
the goods. And it was argued for them that the contract of the 
18th was rescinded by the substitution of that of the 27th, which 
was admitted to be invalid. At the trial the plaintiff was non- 
suited on this ground. On the motion for a new trial, which was 
granted, Bramwell, B., delivering a judgment which was concurred 
in by the other judges, was of opinion that the contract of the 18th 
was not in fact rescinded. The Exchequer Chamber affirmed this 
judgment — Willes, J., saying that at least it was a question for the 
jury whether the parties did intend to rescind it. It had been 
argued *for the defendants that a parol contract varying [*119] 
the terms of a written one, which would have operated as a rescis- 
sion of the written one had it been in writing and therefore valid 
would so operate although invalid, not being in writing. But the 
Courts were of the contrary opinion. 

There is nothing in the 17th section to show that a written con- 
tract within that section may not be rescinded by express verbal 
agreement And where the Court can take notice of the fact that 
a valid contract has been substituted that may raise a presumption 
in law that the parties intended the earlier contract to be rescinded, 
but where no valid agreement to substitute a contract can be proved, 
the ground for such a presumption is gone. 

In Ogle v. Earl Vane (i), in 1867, it was contended that the 
plaintiff was in fact suing for the breach of a verbal agreement to 
deliver at a date later than that fixed by the original agreement. 
The defendant had contracted to deliver iron to the plaintiff not 
later than July. In consequence of an accident to his furnaces the 
defendant was unable to deliver by that time, and a correspondence 
took place in which the plaintiff pressed for delivery. Eventually 
the plaintiff bought in against the defendant at an advanced price 
in the following February. Blackburn, J., said that the effect of 
the negotiations was, not that the plaintiff had substituted any new 
contract for the old one, but in order to suit the defendant's con- 

(h) Koble v. Ward, L. R. 1. Ex. 117; L. R. 2 Ex. 135; 35 L. J. Ex. 81; 36 L. 

(i) Ogle v. Earl Vane, L. R. 2 Q. B. 275 ; L. R. 3 Q. B. 272; 3G L. J. Q. B. 
175; 37 L. J. Q. B. 77. 

(1959) 
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venience had said, " * 1*11 wait, but I do n.ot bind myself to wait' 
" This distinction between waiting and not binding one's self to 
" wait, is the same as that between a mere license and a contract ; 
"or as that between giving time to principal by mere forbearance, 
" and binding one's self for a good consideration to give time, in 
" which latter case only is the surety released. The question in 
" such cases being, 'Have you ever bound yourself? '" And the 
[*120] Court held that the plaintiff was ^entitled to recover ; and 
was affirmed in the Exchequer Chamber (k). 

In The Leather Cloth Co. v. Hieronimus (I), in 1875, the defen- 
dant verbally contracted to buy goods from the plaintiffs, to be 
sent from London vid Ostend by Messrs. Gaudet Freres. When 
the goods wero ready for delivery Gaudet Freres had ceased to 
carry vid Ostend, and the plaintiffs sent the goods vid Rotterdam 
and an invoice to the defendant The goods were lost at sea. In 
answer to a request for payment, the defendant wrote in such a 
manner that the Court held there was a sufficient memorandum of 
the contract to send vid Ostend, and there was ample evidence that 
the defendant had ratified or assented to the change of route. It 
appears to have been argued for the defendant that there was a 
substituted contract, viz., to send vid Rotterdam, and that there 
should have been evidence of it in writing to enable the plaintiffs 
to succeed. Cockburn, C. J., Blackburn, Mellor, and Archibald, 
J J., held not. Blackburn, J., said, " I cannot see why the assent 
" to a substituted mode of performing one of the terms of a con- 
" tract need be in writing and may not be by parol, though the 
" original contract must have been in writing. They are quite dif- 
ferent things ; the proof of a substituted contract, and the proof 
" of a ratification or approval, after performance, of the substituted 
u mode of performance." 

In Hickman v. Haynes (m), in 1875, the plaintiff in writing con- 
tracted to deliver to the defendants 100 tons of iron in equal in- 
stalments in March, April, May, and June. The three first instal- 
ments were delivered and paid for. In June the defendant verbal- 
ly requested that the June delivery might be postponed, and in 
August a correspondence relating to a further postponement took 
place. The defendants eventually refused to take the iron. It was 
[*121] argued for them that the verbal ^agreement to postpone the 
June delivery was a good excuse in law for not accepting in June 
according to the original contract, and further, that as it was not 
in writing, it was not a good contract to accept after June. The 
Court, however, was of opinion that this was not the substitution 
of one agreement for another, but merely a forbearance to deliver 
at the defendant's request 

(Jfc) See also Tt/ers \\ Iiosedale and Ferryhill Iron Co., in 1873, L. R. 8 Ex. 305; 
L. R. 10 Ex. 195 ; 42 L. J. Ex. 185; 44 L. J. Ex. 130. 

(I) The Leather Cloth Co. v. Hieronimus, L. R. 10 Q. B. 140 ; 44 L. J. Q. B. 54. 
(m) Hickman v. Haynes, L. R. 10 C. P. 598 ; 44 L. J. C. P. 358. 

(1960) 
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In Plewns v. Downing (n), in 1876, the defendant in June 
bought of the plaintiffs 100 tons of iron, "delivery, 25 tons at 
once, and 75 tons in July next" By the end of July 75 tons had 
been delivered ; there was no evidence of a request by the defend- 
ants to have delivery of the remaining 25 tons postponed till after 
July : In October the defendants verbally requested that they 
should be sent, but subsequently declined to accept them. The 
Court upheld the verdict for the defendant, on the grounds set forth 
by Brett, J., who delivered the judgment of the Court. He said : — 

" It seems to us, however, that the verdict was rightly directed to 
" be entered for the defendant It is true that a distinction has 
" been pointed out and recognised between an alteration of the 
" original contract in such cases and an arrangement as to the mode 
" of performing it. If the parties have attempted to do the first 
" by words only, the Court cannot give effect, in favour of either, 
" to such attempt : if the parties make an arrangement as to the 
" second, though such arrangement be only made by words, it can 
" be enforced. The question is, what is the test in such an action 
" as the present, whether the case is within the one rule or the other. 

" Where the vendor, being ready to deliver within the agreed 
" time, is shown to have withheld his offer to deliver till after the 
" agreed time in consequence of a request to him to do so made by 
" the vendee before the expiration of the agreed time, and where 
" after the expiration of the agreed time and within a reasonable 
" time the vendor proposes to deliver, and the vendee refuses to 
" accept, the *vendor can recover damages. He can prop- [*122] 
" erly aver and prove that he was ready and willing to deliver ac- 
" cording to the terms of the original contract. He shows that he 
" was so, but that he did not offer to deliver within the agreed 
" time, because he was within such time requested by the vendee 
" not to do so. In such case it is said that the original contract is 
" unaltered, and that the arrangement has reference only to the 
" mode of performing it But if the alteration of the period of 
" delivery were made at the request of the vendor, though such re- 
" quest were made during the agreed period for delivery, so that 
" the vendor would be obliged, if he sued for a non-acceptance of 
" an offer to deliver made after the agreed period, to rely upon 
" the assent of the vendee to his request, he could not aver and 
" prove that he was ready and willing to deliver according to the 
" terms of the original contract The statement shows that he was 
" not He would be driven to rely on the assent of the vendee to 
" a substituted time of delivery, that is to say, to an altered time or 
u a new contract. This he cannot do so as to enforce his claim. 
" This seems to be the result of the cases which are summed up in 
" Hickman v. Haynes (o)." 

n) Pterins v. Dovming, 1 C. P. D. 220; 45 L. J. C. P. 695. 
Law Rep. 10 C. P. 598. 

(1961) 
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CHAPTER L 



GENERAL RULES TO ASCERTAIN WHETHER AN AGREEMENT 
AMOUNTS TO A BARGAIN AND SALE OR NOT. 

The next question to be considered is, what are the circumstances 
under which a contract (good within the statutes) amounts to a 
bargain and sale of goods, so as to operate as an actual sale of them, 
and when not ? 

This is, properly speaking, a question depending upon the con- 
struction of the agreement, for the law professes to carry into effect 
the intention of the parties as appearing from the agreement, and 
to transfer the property when such is the intention of the agreement, 
and not before. In this, as in other cases, the parties are apt to 
express their intention obscurely, very often because the circum- 
stances rendering the point of importance were not present to , 
their minds, so that they really had no intention to express. The 
consequence is, that without absolutely losing sight of the funda- 
mental point to be ascertained, the Courts have adopted certain 
rules of construction which in their nature are more or less techni- 
cal; some of them seem very well fitted to aid the Court in discover- 
ing the intention of the parties: the substantial sense of others may 
be questioned (a). 

The parties do not contemplate a bargain and sale till the specific 
goods on which that contract is to attach are agreed *upon. [*124] 
But when the goods are ascertained, the parties are taken to contem- 
plate an immediate bargain and sale (b) of the goods unless 
there be something to indicate an intention to postpone the trans- 
ference of the property till the fulfillment of any conditions ; and 
when by the agreement the seller is to do anything to the goods for 
the purpose of putting them into a deliverable state, or when any- 

(a) Po«t, p. 175. 

(b) [A "bargain and sale" was an expression of very definite meaning in use 
in the old forms of pleading : it stands for what is sometimes called an " ex- 
ecuted contract," that is one where the property has passed. An executory 
contract is one where the property has not passed. Neither "executed" nor 
" executory" refer to something done or to be done according to the contract 
other than as above.] 

(1963) 
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thing is to be done to them to ascertain the price, it is presumed 
that the parties mean to make the performance of those things a 
condition precedent to the transference of the property. But as 
these are only rules for construing the agreement, they must yield 
to anything in the agreement that clearly shews a contrary inten- 
tion, for the parties may lawfully agree to an immediate transfer- 
ence of the property in goods, although the seller is to do many 
things to them before they are to be deliverable; and, on the other 
hand, they may agree to postpone the vesting of the property till 
after the fulfillment of any conditions they please. 

These rules require a careful examination of the cases in which 
they have been applied, in order to perceive their precise meaning 
and force (c). 

The goods must be specified. 

The first of these rules, that the parties must be agreed as to the 
specific goods on which the contract is to attach before there can be 
[*125] a bargain and sale, is one that is founded *on the very 
nature of things. Till the parties are agreed on the specific indi- 
vidual goods (d), the contract can be no more than a contract to 
supply goods answering a particular description, and since the ven- 
dor would fulfil his part of the contract by furnishing any parcel of 
goods answering that description, and the purchaser could not ob- 
ject to them if they did answer the description, it is clear there 
can be no intention to transfer the property in any particular lot of 
goods more than another, till it is ascertained which are the very 
goods sold. 

This rule has existed at all times; it is to be found in the ear- 
liest English law books. In the Year Book (e) the Justices all 
agreed that a grant to kill and take a deer in the grantor's park 
conferred no property in any deer; but Brian (then Chief Justice) 
said, '* But if I have a black deer amongst others in my park, I can 
" grant him, and the grant is good; and if I have two amongst the 
" others known, and I grant one or both of them, the grant is good, 
" for this, that it is. ascertained what thing is granted." 

Lord Coke (/) uses a very similar illustration: " If I have three 
" horses, and I give. you one of them, in this case the election ought 

(c) They are nearly, but not quite equivalent to the text of the Digest : Si 
id quod venierit appareat quid quale quantum sit et pretium et pure venit per- 
fecta est emptio. When the thing to be transferred under the contract of sale 
has been ascertained in its individuality, its state, and its quantity and the 
price is fixed and the transference is to be unconditional, the contract amounts 
to a perfect sale ;" but as this concise statement requires a good deal of expla- 
nation, the reader is referred to the extracts from Pothier, post. 

(d) The individuality of the thing to be delivered, as Lord ELlenborough put 
it, in Busk v. Davis, 2 M. & S. 403. 

(e) 18 Ed. 4, 14. 

(/) Heyvoood'a Case, 2 Coke, 36. 

(1964) 
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" to be made in the lifetime of the parties, for inasmuch as none of 
" the horses is given in certain, the certainty, and thereby the prop- 
erty, begins by election." 

It makes no difference, although* the goods are so far ascertained, 
that the parties have agreed that they shall be taken from some 
specified larger stock. In snch a case the reason still applies: the 
parties did not intend to transfer the property in one portion of 
the stock more than in another, and the law which only gives effect 
to their intention, does not transfer the property in any individual 
portion. 

Thus in White v. Wilks (gr), in 1813, where the agreement was_ 
for the sale of 20 tons of oil in the vendor's cisterns and *in [*1 261 
p6mt of fact the vendor had many cisterns with much more than 20~ 
tons in them. Sir J. Mansfield, C. J., held, at Nisi Prius, that no 
property had passed to the purchaser, because the contract did not 
attach on any particular portion of oil, and the Court of Common 
Pleas approved of this decision. And in Busk v. Davis (h), in 
1814, in which case the agreement was for the sale of " ten tons of 
Riga flax, marked P. D. R., at Davis's wharf, ex Trow Maria," and 
the vendors had more than 10 tons of flax of this description lying 
at Davis's wharf, in mats varying in size; and nothing was done to 
sever ten tons from the rest; the King's Bench decided that no 
property passed. Lord Ellenborough said, " The flax was to be 
" weighed, and the portion of the entire bulk to be delivered was to 
" be ascertained, and if the weight of any number of unbroken 
" mats was insufficient to satisfy the quantity agreed upon, it would 
" have been necessary to break open some mats in order to make up 
" that quantity. Therefore it was impossible for the purchaser to 
" say that any precise number of mats belonged exclusively to him. 
" If the weight did not divide itself in an integral manner, it would 
" be necessary to break up and take some fraction of another mat: 
" every component part, therefore, was uncertain;" and Le Blanc, 
J., remarked, that everything required to make a complete sale had 
been done but one. " It was to be ascertained what goods the ven- 
" dee was to have; now that is the point where the case is defec- 
" tive * * * something was to be done to ascertain the individ- 
uality." 

Several similar decisions were come to about the same time: 
Wallace v. Breeds (i), Austen v. Craven (&), and Shepley v. Davies 
(I), Boswell v. Kilborn, in 1862 (m). 

The case, however, of Whitehoiise v. Frost (n), decided by the 
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White v. Wilks, 5 Taunt 176. 

Busk v. Davis, 2 M. & 8. 397. 
•) Wallace v. Breeds, in 1811, 13 East, 522. 
k) Austen v. Craven, in 1812, 4 Taunt. 644. 
Shepley v. Davies, in 1814, 5 Taunt. 617. 
m) Boswell v. Kilborn, 15 Moo. P. C. C. 309 
» Whitehouse v. Frost, 12 East, 614. 

(1965) 
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[*127] Court of King's Bench in 1810, does not seem very ♦consist- 
ent with the others [and is usually referred to with disapproval.] 

In that case J. and L. Frost had entered into a contract to sell 
oil to Townsend, proved by this note, delivered by them to Town- 
send: — "Mr. J. Townsend, bought of J. and L. Frost, ten tons of 
Greenland oil in Mr. Staniforth's cisterns, at your risk, at SQL — 
390 J." At the time of the agreement, there were in this cistern forty 
tons of oil, the whole of which had formerly belonged to Dutton 
and Bancroft. Dutton and Bancroft had sold ten tons of this oil 
to J. and L. Frost, and J. and L. Frost gave Townsend a delivery 
order on Dutton and Bancroft for " the ten tons of oil we bought 
of you." Nothing whatever was done to sever the ten tons from 
the rest of the forty. The King's Bench decided that as between 
Frost and Townsend the property had passed. 

The Court of Common Pleas in White v. Wilks (a), and Austen 
v. Craven (6), expressed themselves much dissatisfied with this de- 
cision, which they considered inconsistent with and overruled by 
the other decisions ; but [Le Blanc, J.] one of the Judges who 
decided Whitehouse v. Frost (c), subsequently, in Busk v. Davis (d), 
explained the case on a principle quite consistent with the other 
cases, though it may be doubted whether the facts of the case of 
Whitehouse v. Frost (c) as reported quite justify the distinction. 
"In Whitehouse v. Frost (c)," said he, "the owner of a large* 
"quantity of oil in the mass sold a certain quantity of it to B., who 
"contracted to sell the same to C, specifically as an undivided 
" quantity, and gave him an order upon the owner for the delivery, 
" which order the owner accepted. The question that arose was not 
" between the owner and B., but between C. and B., who as far as it 
" was in his power had done every act to complete the delivery, for 
" he only pretended to sell an undivided quantity. Therefore, what- 
[*128] "ever might **have been the case as between the owner and 
"B., the Court were of opinion that, as between the subvendee and 
"B., the sale was complete." In the reported case no mention is 
made of there being any proof whatever of the agreement being 
to sell, not ten tons out of forty, but an undivided fourth part of 
every portion of the forty tons; unless the phrase "at your risk" 
bears that meaning. J. and L. Frost seem to have professed to sell 
and deliver ten tons of oil belonging to them in Staniforth's cistern; 
and their defence to the action was, that they had no such oil, be 
cause it still remained the property of Dutton and Bancroft It 
may be doubted whether they were not estopped from setting up 
such a defence against their own agreement, but the decision does 
not seem to have been given on that ground. 



(a) White v. Wilks, in 1813, 5 Taunt. 176. 
\b) Austen v. Craven, in 1812, 4 Taunt. 644. 

(c) WhUehouse v. Frost, 12 East, 614. 

(d) Busk v. Davis, in 1814, 2 M. & S. 397. 

(1966) 
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Subsequent Appropriation. 

[The property will not pass until the goods have been specified, 
but the goods may be appropriated (a) or identified or specified as 
the goods on which the contract is to operate, subsequently to the 
making of the contract, either by the assent of both parties or by 
the vendor's determination of an election. And when they have 
been made specific, the presumption being that the property was 
intended to pass, the property will pass, unless there is something 
to show that it was the intention of the parties that it should not 
pass. Some of the cases following are authorities for both the prop- 
ositions.] 

It has been already said that, the specific goods must be agreed 
upon; that is, both parties must be pledged, the one *to give [*129] 
and the other to accept those specific goods. This is obviously just, 
for until both parties are so agreed, the appropriation cannot be 
binding upon either; not upon the one, because he has not consented, 
nor upon the other, because the first is free. But the application 
of this principle leads to nice and subtle distinctions, which perhaps 
cannot be helped, but are not the less to be lamented. When the 
goods are selected from the first in the original agreement there is 
of course no difficulty on the point, both parties are then bound to 
apply the contract to those specific goods. Neither is there any 
difficulty where both parties have subsequently assented to the ap- 
propriation of some specific goods to fulfil an agreement that in 
itself does not ascertain which the goods are to be. The effect is 
then the same as if the parties had from the first agreed upon a sale 
of those specific goods. In the accurate language of Holroyd, J. 
(o), "the selection of the goods by the one party and the adoption 
" of that act by the other, converts that which before was a mere 
" agreement to sell into an actual sale, and the property thereby 
"passes." 

But the difficulty arises when the original agreement does not 
ascertain the specific goods, and one party has appropriated some 
particular goods to the agreement, but the other party has not sub- 
sequently assented to such an appropriation. Such an appropria- 
tion is revocable by the party who made it and not binding on the 
other party, unless it was made in pursuance of an authority to 

(a) [The word "appropriated " bears different meanings. It may mean that 
the goods have been fixed upon as the subject about which the parties are con- 
tracting, and in that case the contract can never apply to any other goods, as 
in Laidler v. Burlinson, 2 M. & W. 602, post, p. 186 ; or it may less correctly 
mean that the vendor had merely intended to fix upon those goods as the sub- 
ject of the contract, but had not finally elected to do so, as in Atkinson v. Bell, 
post, p. 131, 8 B. & C. 277, in which case he may alter his intention, and fix 
upon other goods, see Anderson v. Morice, L. R. 10 C. P. 58 and 609 ; 44 L. J. 
C. P. 10 and 341 ; 1 Ap. Ca. 619 ; 46 L. J. C. P. 11 ; and Calcutta Co. v. De Mat- 
to8,post, p. 236; 32 L. J. Q. B. 322 ; 33 L. J. Q. B. 214.] 

(o) Rhode v. Tkwaites, 6 B. & C. 388. 

(1967) 
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make the election conferred by agreement; or unless the act is sub- 
sequently and before its revocation adopted by the other party. In 
either case it becomes final and irrevocably binding on both parties. 

The question of 'whether there has been a subsequent assent or 
not, is one of fact; the other question of whether the selection by. 
one party merely showed an intention in that party to appropriate 
those goods to the contract, or showed a determination of a right 
of election, is one of law, and sometimes of some nicety. 
[*130] *The general rule laid down by Lord Coke in Heyward?8 
Case (p), and adopted in Comyn's Digest, Election, seems to be, 
that when from the nature of an agreement an election is to 
be made, the party, who is by the agreement to do the first act, 
which from its nature cannot be done till the election is determined, 
has authority to make the choice in order that he may perform his 
part of the agreement; when once he has performed the act the 
choice has been made and the election irrevocably determined; till 
then he may change his mind as to what the choice shall be, for 
the agreement gives him till that time to make his choice. 

It follows from this, that where from the terms of an executory 
agreement to sell unspecified goods, the vendor is to dispatch the 
goods, or to do anything to them that cannot be done till the goods 
are appropriated, he has the right to choose what the goods shall 
be; and the property is transferred the moment the dispatch or 
other act has commenced, for then an appropriation is made, finally 
and conclusively, by the authority conferred in the agreement, and 
in Lord Coke's language, "the certainty, and thereby the property 
"begins by election," HeyvxirdCs Case (p) ; but however clearly the 
vendor may have expressed an intention to choose particular goods, 
and however expensive may have been his preparations for perform- 
ing the agreement with those particular goods, yet until the act has 
actually commenced the appropriation is not final, for it is not 
made by the authority of the other party, nor binding upon him (g). 

The distinction [between a mere intention to appropriate, and a 
determination of a right of election], which though somewhat 
subtle seems to be logical, reconciles the two cases of Fragano v. 
Long (r) and Atkinson v. Bell («), which seem to be on the very 
boundary line that divides the two principles. 
[*131] *In Fragano v. Long (t), in 1825, Fragano of Naples sent a 
written order to manufacturers at Birmingham for a quantity of hard- 
ware, to be dispatched on insurance being effected. The manufac- 
turers at Birmingham, in pursuance of this order, packed up a 
cask of hardware and Bent it to their shipping agents at Liverpool; 

(p) HeywartPs Case, 2 Co. 36. 

(q) This statement of the law was approved by Erie, J., in Aldridge v. John- 
son, 7 E. & B. 885; 26 L. J. Q. B. 296. 
* Fragano v. Lang, 4 B. & C. 219. 
Atkinson v. Bell, 8 B. & C. 277. 
Fragano v. Long, 4 B. & C. 219. 
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it was marked with Fragano's initials, and insured on his account. 
The shipping agents were putting the goods on board a vessel, 
when, by the fault of the defendant, they were injured, and an 
action being brought for this wrong in Fragano's name, it was con- 
tended that it was ill brought, because the property in the goods, 
at the time they were injured, had not yet vested in Fragano; but 
the Court of King's Bench decided that the property was in 
Fragano from the moment the goods by his direction left the ven- 
dor's warehouse at Birmingham. 

In Atkinson y. Bell (u), before the same Judges in 1828, it was 
proved that Bell, the defendant, had ordered two machines to be 
made by Sleddon, after the pattern most approved of by a person 
called Kaye. Sleddon completed two machines ; he afterwards 
altered them to suit some alteration in Kaye' s machines. He then 
packed them in boxes, and wrote to Bell to say {hey were ready, 
and to ask by what conveyance they were to be sent Sleddon then 
became bankrupt, and his assignees having brought an action for 
goods bargained and sold against Bell, the Court of King's Bench, 
with some apparent reluctance, decided that the form of action 
would not lie, as there was no bargain and sale. The goods re- 
mained Sleddon's goods, though he had intended them for Bell, and 
informed him of that intention. 

There can be no doubt that Sleddon had, as far as intention 
could do it, appropriated the goods to Bell as firmly as the vendors 
had appropriated them to Fragano in the other case, and probably 
he had been at more expense in consequenco of such an intended 
appropriation ; but Fragano's bargain was, that the goods should 
be dispatched, and his *vendor had begun to dispatch them. [*132] 
Sleddon had done nothing under his contract with Bell: he had 
only made great preparations for doing something. For all that 
had been done, Sleddon might still have supplied Bell with any 
two other machines answering the description; but if Bell had 
assented to the appropriation of these two machines the case would 
have been different 

[In the following cases the question whether a subsequent assent 
had been given was considered. 

In Rhode v. Thwaites (a?), in 1827, the purchaser bought twenty 
hogsheads of sugar, to be filled and delivered by the vendor. The 
vendor filled and delivered four, and subsequently filled sixteen 
others, and wrote to the purchaser to take them away, and the pur- 
chaser promised to do so. It was held that the property passed. 

In Elliott v. Pybus (y), in 1834, the property was held to have 
passed where the vendee, having ordered a machine to be made, 
admitted when it was finished that it was made according to order, 

Atkinson v. Bell, 8 B. & C. 277. 

Rhode v. Thwaites, 6 B. & C. 388 ; 9 D. & R. 293. 

EUioHv. Pybus, 10 Bing. 512. 

7 CON. OP SALE. (1969) 
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made a part-payment on account, and requested the vendor to de- 
liver it before the balance was paid (z).] 

Sparkes v. Marshall (a), in 1836, was an action on a policy of 
insurance, and the question was, whether the plaintiff had, at the 
time of making the policy, any property in a particular cargo of 
oats. Bamford, a corn merchant, had bought of John and Son, of 
Youghal, 500 to 700 barrels of prepared black oats, to be shipped 
by them as they could get a vessel Bamford sold to the plaintiff, 
on the 10th of November, 500 to 700 barrels of oats, described as 
to be shipped by John and Son; and on the 14th of November 
Bamford wrote to the plaintiff to say that the oats were coming by 
the Gibraltar, and the plaintiff showed his assent to this by im- 
mediately insuring, on his own account, the oats " per Gibraltar, 
"supposed to be not yet loaded." "The question turns," said 
[*133] *Tindal, O. J., "upon the right of the plaintiff at the time 
" of effecting the policy to that specific cargo of oats on board the 
" Gibraltar. The plaintiff contends that those particular oats were 
" appropriated to him ; the defendant, on the other hand, contends 
" that no specific cargo of oats was appropriated, that he had only 
" a right of action against Bamford, and that he could recover the 
" same damages now in such action, notwithstanding the loss of the 
" Gibraltar packet .... This letter (of November 14th) seems 
" to us to be an unequivocal appropriation of the oats on board the 
" Gibraltar by Bamford, and this appropriation is assented to and 
" adopted by the plaintiff . . . • we therefore think the plaintiff 
" is entitled to judgment" 

[In the following cases the question was, whether the property 
had passed, the vendor having by the determination of an election, 
appropriated the goods to the contract. 

In Bryan* v. Nix (6), in 1839, Miles Tempany, a corn exporter 
at Longford in Ireland, was in the habit of consigning corn to the 
plaintiffs in Liverpool for sale on commission, and drawing bills on 
them against the consignments. On the 31st of January Tempany 
obtained from the captain of a boat, No. 54, lying at Longford, a 
boat receipt for 530 barrels of oats stated in the receipt to be then • 
on board, by which they were made deliverable to the plaintiff's 
agents in Dublin. In fact, there were no oats on board at the time 
of signing the receipt, for the loading began on the 1st of February. 
On the 2nd of February, Tempany wrote to the plaintiffs enclosing 
the boat receipt and a bill drawn on them against these 530 barrels, 
which they accepted on receipt On the 6th, 400 barrels had been 
put on board, and on this day Tempany, being pressed, gave the 
defendants a delivery order on his agent in Dublin for oats on board 
No. 54 and other boats. On the 9th the loading was complete, and 
Tempany induced the captain to sign a new boat receipt, making 



(z) I 
\b)B 



z) WUkins v. Bromhead, in 1844, 6 M. & G. 963 ; 7 Scott, N. R. 921. 
a) Sparkes v. Marshall, 2 Bing. N. C. 761. 
Bryans v. Kix, 4M.&W. 775. 
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the oats deliverable to the defendants, who subsequently obtained 
possession. The Court *held that the oats had not been [*134] 
appropriated to the plaintiffs. The grounds of the decision appear 
to have been that the boat receipt sent to the plaintiffs purported 
to be an undertaking by the captain to retain for them goods then 
in his possession, when, in fact, there were none, and was therefore 
meaningless: and was not evidence of Tempany having appropriated 
similar goods to them which subsequently came into the captain's 
possession. And that as to these goods there was no evidence that 
Tempany had appropriated them to any one before the Oth, on 
which day the captain was made the agent of the defendants to hold 
for them. 

In Aldridge v. Johnson (c), in 1857, it was agreed that the plain- 
tiff should give Knights 32 bullocks and a sum of 232., and should 
have in exchange 100 qrs. of oats forming part of a bulk of 200 to 
300 qrs. then lying in Knights' warehouse. The plaintiff sent sacks 
for the oats, of which 155 were filled by Knights' orders. Knights 
then finding himself in embarrassed circumstances, had the sacks 
emptied back into the bulk, and subsequently the defendant, his 
assignee in bankruptcy, claimed the oats. But the Court held that 
the property had passed to the plaintiff. Erie, J., said the decisive 
act was putting the portion into the sacks. 

* The case of Langton v. Higgins (d), in 1859, followed Aldridge v. 
Johnson (c). Bottles which the plaintiff had sent to be filled with 
peppermint oil, were filled and weighed, and the Court held the 
property had passed. 

In Folk v. Fletcher (e), in 1865, De Mattos, of London, chartered 
a vessel from the defendants, to load a cargo of salt at Liverpool, 
and. proceed with it to Calcutta. The captain was to apply to the 
plaintiff at Liverpool for a cargo. The course of business between 
the plaintiff and De Mattos was for the plaintiff to put the salt on 
board any ship chartered by De Mattos, to take the mate's receipts 
for the quantities as put on board, exchanging them afterwards 
♦for a bill of lading making the salt deliverable to the plain- [*135] 
tiff or his assigns, and to send it and the invoice to De Mattos, to- 
gether with a draft for his acceptance. 

In this case the plaintiff had put on board 1,007 tons of salt 
when he heard that De Mattos had stopped payment ; he immedi- 
ately stopped loading, and proposed to the defendants either that 
he should complete the loading on his own account, or that they 
should purchase the salt already on board, or give him a bill of 
lading for that quantity, but defendants declined all his proposals 
and sailed for Calcutta, where the salt was sold at a loss by their 
agents. It was contended for the defendants that the property in 
the salt had passed to De Mattos by delivery on board the vessel 

e) Aldridge v. Johnson, 7 E. & Bl. 885 ; 26 L. J. Q. B. 296. 

d) Langton v. Eiggins, 28 L. J. Ex. 252 ; 4 H. & N. 402. 

e) Folk v. tUtcher, 18 C. B. N. a 403 ; 34 L. J. C. P. 146. 

(1971) 
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(/), and that taking the mate's receipts was nothing more than a 
moans of ascertaining the quantities. The jury found a verdict for 
the plaintiff on the ground that he did not intend when he put the 
salt on board to pass the property to De Mattos or to part with 
control of it, and the Court refused to grant a new trial. 

In Campbell v. The Mersey Docks and Harbour Board (gr), in 
1863, the plaintiff had purchased 250 bales of cotton out of a 
cargo of 500. When the 500 bales were landed, they were all 
marked in one way and not numbered, but the dock company's ser- 
vants numbered them at the time of ianding. The Company gave 
the plaintiff a warehouse certificate for 250 bales, describing them 
as numbered from 1 to 250. Subsequently the Company informed 
the plaintiff that 200 of the 250 bales numbered 1 to 250 had been 
inadvertently delivered to other persons, and offered to substitute 
other numbers, which offer the plaintiff declined. The jury found 
that the only evidence of an appropriation was a mistake of the 
Company's clerk, and on the motion it was held that the property 
had not passed. 

In Ex parte Pearson, in re The Wiltshire Iron Co. (h), in 1868, 
[*130] Pearson, who was unaware that a petition for winding *up 
the Wiltshire Iron Co. had been presented, purchased 200 tons of 
iron from the Company, who placed the iron in trucks and sent in- 
voices to Pearson signifying the consignment The trucks were 
moved from the Company's works on to the line of the Great West- 
ern Railway Co., in whose custody they were when the winding-up 
order was made. It was held the property had passed. 

In Jenner v. Smith (i), in 1869, the plaintiff showed the defend- 
ant a sample of hops of which he then had three pockets lying in 
a London warehouse. The defendant agreed to buy two of them 
at £7 15«. per cwi : they were to be left in the warehouse until he 
wrote for them. Some days afterwards, the plaintiff instructed the 
warehouseman to set apart two of the pockets, which was done, and 
a card with the defendant's name was placed on them, but they were 
not transferred in the warehouse books. Subsequently the plaintiff 
sent the defendant an invoice showing the weights, but there was 
nothing to show that the defendant had abandoned his right to see 
that the bulk corresponded with the sample, or to see them weighed, 
and the Court held the property had not passed : the defendant 
had neither assented to the vendor's appropriation, nor given the 
vendor authority to appropriate for both. 

In Stock v. Inglis (£), in 1882, the question was considered at 
great length, whether the property in bags of sugar had passed 

(/) See Moakes v. Nicholson, pout, p. 161 ; 19 C. B. N. S. 290 ; 34 L. J. C. P. 
273. 

(g) Campbell v. Mersey Docks, 14 C. B. N. S. 412. 

(h) Ex parte v. Pearson, In re Wiltshire Iron Co,, 3 Ch. App. 443 ; 37 L. J. Ch. 
554. 

(i) Jenner v. Smith, L. R. 4C. P. 270. 

(*) Stock v. Inglis, 9 Q. B. D. 708 ; 12 Q. B. D. 564 ; 10 Ap. Ca. 263. 
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where the vendor had not at the time of the loss elected which of 
certain bags to appropriate to a particular contract 

So far those contracts have been spoken of which operate in law 
as conveyances of the property, bnt where the contract is not one 
which is intended to operate as an assignment or conveyance of the 
property, bnt is only a mere promise that an assignment will be 
made if a certain event shall happen, then, in order that the equit- 
able interest which such a promise' is intended to give may be 
created and pass, *the goods must be specific, to the degree [*137] 
indicated in the judgments in the following case, just as they must 
be specific where it is intended that the property shall pass. This 
is decided by the case of Holroyd v. Marshall (?), in the House of 
Lords, in 1862, where it was argued that no interest passed because 
the goods were never sufficiently specified for the contract to attach 
upon them. Taylor, the occupier of a mill, covenanted to assign 
to Holroyd, his landlord, machinery which was not in existence at 
the date of the covenant, but which might thereafter be brought by 
him into the mill, and the principal question was, whether a mere 
covenant to assign would be effectual to pass any interest at all; 
but there was a second question, viz., assuming that it would be 
effectual to pass an interest in the goods, provided they were suffi- 
ciently specific, whether the machinery was sufficiently specific in 
this particular case. The House of Lords held that the covenant 
was effectual to pass an equitable interest, and that the goods were 
sufficiently specific. 

The judgment of Lord Westbury, L. C, is most instructive and 
is again cited in the Chapter on Equitable Assignments (m). He 
said, " A contract for the sale of goods, as, for example, of 500 
" chests of tea, is not a contract which would be specifically per- 
" formed, because it does not relate to any chests of tea in particu- 
lar; but a contract to sell 500 chests of the particular kind of tea 
"which is now in my Warehouse in Gloucester, is a contract relating 
"to specific property, and which would be specifically performed. " 

In Lunn v. Thornton (n), in 1845, there was a covenant which 
was in terms, that one party " sold and delivered " goods which he 
then had or thereafter might have. The action was trover, which 
put in issue the fact whether the property in the after-acquired 
goods had passed, and the Court of Common Pleas held that it had 
not This case is quite consistent with the preceding one. At law 
the property had not passed. 

♦The case of Belding v. Bead (o), in 1865, seems hardly [*138] 
consistent with the law as laid down in Holroyd v. Marshall (p\ 
and is probably not good law so far as it relates to the household 
furniture (q). There the debtor made an assignment of all his 



"I) Holroyd v. Marshall, 10 H. L. R. 191 ; 33 L. J. Ch. 193. 
») Post, p. 300. 

n) Lunn v. Thornton, 1 C. B. 379 ; 14 L. J. C. P. 161. 
o) Belding v. Bead, 3 H. & C. 955 ; 34 L. J. Ex. 212. 
p) Holroyd v. Marshall, 10 H. L. R. 191 ; 33 L. J. Ch. 193. 

* (1973) 
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household furniture, &&, then being or thereafter to be upon his 
dwelling-house at Reedham or elsewhere in the United Kingdom. 
Subsequsntly one of his creditors seized goods in the house, and a 
horse and gig standing at livery at Yarmouth, all eft which had 
been purchased after the agreement The Court held that the 
agreement did not attach on those goods, for they had never become 
specific as in Holroyd v. Marshall (p). 

Leatham v. Amor (r), in 1878, was a very similar case to Holroyd 
v. Marshall (a). 

In the case of In re Count UEpineuil (£), in 1882, Fry, J., held 
that a charge in favour of a creditor of all present and future per- 
sonality was effectual only to charge the property which belonged 
to the debtor at the date of the agreement (u)*] 

There may possibly be some doubt whether the true principle of 
those cases, which settle that goods dispatched by the vendor are 
the property of the purchaser, is, that the vendor has by dispatching 
them, exercised and determined a right of election, though it is 
difficult on any other principle to reconcile them with those cases 
which decide that a delivery to a carrier, and a receipt by him, do 
not make a contract good within the Statute of Frauds. For if the 
principle were that the carrier had authority from the purchaser to 
[*139] consent to an appropriation, he would surely have *authority 
also to accept the goods within the meaning of the statute, but that 
it is settled he has not (x). 

[That the dispatch does vest the property in the purchaser] there 
can be no doubt As long since as 1803, Lord Alvanley, in deliver- 
ing the judgment of the Court, in Dutton v. Solomonson y (y), said, 
" When this point was first mentioned I was surprised, for it ap- 
" peared to me to be a proposition as well settled as any in the law, 
" that if a tradesman order goods to be sent by carrier, though he 
" does not name any carrier, the moment the goods are delivered to 
" the carrier it operates as a delivery to the purchaser, the whole 
" property immediately vests in him: he alone can bring an action 
" for any injury done to the goods, and if any accident happen to the 
" goods it is at his risk. The only exception to the purchaser's 
" right over the goods, is, that the vendor, in the case of the former 
" becoming insolvent, may stop them in transitu. On this part of 
" the case, therefore, the Court has never entertained any doubt" 
It is to be observed that Lord Alvanley joins two propositions to- 

~~(q) Reeves v. Barlow, in 1884, 1 1 Q. 13. D. 510 ; 12~q7B. D. 436. 

\r) Leatham v. Amor, 47 L. J. Q. B. 581. 

(«) Holroyd v. Marshall, 10 H. L. R. 191 ; 33 L. J. Ch. 193. See also Lazarus 
v. Andrade, in 1880, 5 C. P. D. 318 ; 49 L. J. C. P. 847 ; Clements v. Matthews, 
in 1883, 11 Q. B. D. 808 ; 52 L. J. Q. B. 772 ; Reeves v. Barlow, in 1884, 11 Q. 
B. D 610; 12 Q. B. D. 436. 

(t) In re Count D'Epineuil, 20 Ch. D. 758. 

(a) In fe Panama, New Zealand and Australian Royal Mail Co., in 1870, 5 Ch. 
Ap. 322 ; 39 L. J. Ch. 4»2. 

(x) Ante, p. 22. 

(y) Dutton v. Solomonson, 3 B. & P. 582. 

(1974) 
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gether (both perfectly undoubted law): that when goods are by 
agreement to be sent by a carrier, the delivery of the goods to the 
carrier appropriates the goods to the purchaser, and vests the prop- 
erty in him, and that it is a delivery to the purchaser; that the 
goods are both sold and delivered. In most of the cases both of 
these things existed; at the moment of time when it became neces- 
sary to determine whose property the goods were, they were both 
sold and also delivered, but to the carrier, and therefore only in 
transitu: but it was not so in Fragano v. Long(z), [where the 
goods were appropriated, but were still in the hands of the ven- 
dor's agents]. There was in that case an objection made that the 
property remained in the vendor, because he and his agents still re- 
tained the possession of the goods, so as never to have parted with 
his rights as an unpaid vendor. Bayley, J., expressly says that 
there might be a difficulty as to that, if the *vendor and his [*140] 
shipping agents were setting up an adverse interest, but not in the 
present case. The decision, therefore, in that case was, that the 
goods were bargained and sold, and that it was not material to in- 
quire whether the transitu* had commenced or not This is not 
a merely theoretical distinction: a trader who receives an order for 
goods of a particular description, to be dispatched by sea, very of- 
ten with a view of preserving his lien, has the bills of lading made 
out to his own order, so as to secure that the goods shall not be deliv- 
ered till paid for, and it is worth consideration under what circum- 
stances by doing so he prevents the shipment operating as an appro- 
priation of the specific goods, and so retains in himself the general 
property, and consequently the liability to loss during the voyage. 

If the reason why the delivery of the goods to the carrier appro- 
priates them to the contract of sale and vests the property in the 
purchaser, is that the carrier is an agent of the purchaser, having 
authority to receive the goods for him, it follows that when the car- 
rier receives the goods under a contract with the vendor, by which 
he agrees to keep possession of the goods subject to the vendor's 
orders, the property is not transferred, for in such a case it is 
clear that the carrier does not receive the goods as an agent for 
the purchaser. 

But this consequence does not necessarily follow, if the reason 
why the delivery of the goods to the carrier appropriates the goods 
and vests them in the purchaser, is that it amounts to a determina- 
tion of a right of election given to the vendor by the contract un- 
der which he is to dispatch the goods. The vendor's attempt to re- 
tain a right of possession may sometimes prevent the delivery to the 
carrier from operating as a determination of the vendor's right of 
election, but it will not necessarily do so. Whether it does or not 
must depend upon the intention with which they were delivered, 
and the terms of the contract by which the vendor is bound to dis- 
patch them. 

~ Jz) Fragano v. Long, 4 B. & C. 21*J, ante, p. 131. 

(1975) 
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In some oases the terms of the agreement of sale prevent any 
[*141] question from arising. Thus in Swain v. Shepherd (a), *in 
1832, at Nisi Prius, before Parke, B., in which the vendor sued the 
carrier for the loss of the goods, the learned Judge told the jury 
that if they believed the evidence that the goods were sent on a con- 
tract of sale if approved of, if not to be returned, the plaintiff was 
the proper party to sue. It is quite obvious that the circumstance 
of a carrier intervening in this case was purely accidental, and had 
nothing to do with the vesting of the property. If the vendor had 
literally with his own hands delivered them into the hands of the 
purchaser on those terms, the property must have remained in the 
vendor until the purchaser had approved of the goods, or failed to 
return them. 

In all cases the terms of the agreement are of great consequence, 
for the first question is, whether the goods have been appropriated 
pursuant to the authority conferred by the agreement, so as to vest 
the general property in the purchaser, and then it may become a 
farther question how far the terms with which the vendor has clog- 
ged the appropriation are binding or not, and that too must de- 
pend upon the terms of the agreement 

[Now in considering whether an intention to pass the property 
existed in any contract, it will be well to contrast two classes of 
cases, firstly, where the vendor delivers direct to the vendee or his 
agent without the intervention of a third person acting as the agent 
of neither but as a carrier, and secondly, where such a person does 
intervene. For the vendor's interest in these two cases may prob- 
ably not be the same. 

If no carrier intervenes, the unpaid vendor until he has parted 
with the possession, has at least his lien for the purchase money, 
and may withhold the goods until he is paid, notwithstanding that 
the property may have passed, and may have by the terms of the 
contract with the vendee, a further right to retain possession until 
the happening of some event, and this also although the property 
may have passed, and, therefore, in the majority of cases it is to 
his advantage to have passed the property, and with it the risk. 
[*142] In the case of Sweeting v. Turner (6), in 1872, *Blackburn, 
J., said, "It is thoroughly established that by the English law, 
" where a bargain and sale is completed with respect to goods, and 
" everything to be done on the part of the vendor before the pro- 
" perty should pass has been performed, then the property vests in 
"the purchaser, although the vendor still retains his lien, the price 
" of the goods not having been paid; and any accident happening 
" to the things subsequently, unless it is caused by the default of 
" vendor — any calamity befalling them after the sale is completed 
" — must be borne by the purchaser, and, by parity of reasoning, 
" any benefit to them is his benefit, and not that of the vendor." 



(a) I 



Swain v. Shepherd, 1 M. & R. 223. 

Sweeting v. Turner, L. R. 7 Q. B. 310 ; 41 L. J. Q. B. 58. 

(1976) 
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But where a carrier intervenes, the vendor's interest is rather the 
other way. If the vendor delivers the goods into the carrier's 
hands, and the property has passed, his lien (c) is gone, for he has 
parted with the possession to the carrier, and any right given him 
by contract to withhold possession is not one of which the carrier 
can, acting on the vendor's behalf, avail himself, and the vendee 
has the right to demand the goods from the carrier. In this case, 
therefore, it is to the vendor's interest that the property should not 
have passed 

When, therefore, the vendor delivers the goods to the carrier in- 
structing him to deliver them to him, the vendor, or his agent, at 
the other end of the journey, the presumption is that the property 
was not intended to pass. The commonest case of this sort is 
where the shipper or consignor takes a bill of lading from the 
captain making the goods deliverable to himself or his agent This 
reservation of control over the goods by retaining the property in 
them appears to be identical with that which Mr. Benjamin speaks 
of as the reservation of the jus disponendi. 

The vendor cannot protect himself where the property *has [*143] 
passed, by saying to the carrier, " do not deliver the goods to the 
vendee, but deliver them to my agent," and by the carrier agreeing 
to this; such a contract might be good between the carrier and the 
vendor, but it could not deprive the vendee of such rights as the 
contract with the vendor has already given him, and the carrier 
would be a wrongdoer in withholding delivery.] 
4 It is probable that the law would be the same if the goods were 
delivered to a carrier by land, for as far as regards the vesting of 
the property, the bill of lading has no peculiar legal effect: it is a 
direction to the shipowner as to the person to whom be is to give 
the goods, and a contract on his part to give them according to that 
direction, and has precisely the same effect on the vesting of the 
property, that a verbal agreement to the same effect would have 
had. It is very strong evidence of what the shipper intended in 
shipping the goods, but his intention has not the more effect be- 
cause it is expressed in the shape of a bill of lading. If the vendor 
and the purchaser have come to the binding agreement, that the 
purchaser is to have forthwith certain goods, the vendor cannot 
without the consent of the purchaser, add fresh conditions; and if 
he orders the actual holder to keep back the goods till the pur- 
chaser has done something, which he is not bound to do, the order 
is void, and the holder obeys it at his peril, and it is no matter that 
the holder is a shipowner, and the order in the shape of a bill of 
lading. The purchaser has a right to say to the shipowner or 
captain, "they are my goods, give me them; if you have made 

(e) A lien is a personal right which cannot be parted with, and continues 
only so long as the possessor holds the goods, per Parke, B., in Legg v. Evans, 
in 1840. 6M.&W. 42. See also Donald v. Suckling, in 1866, L. R. 1 Q. B. 
603; 35 L. J. Q. B. 232. 

(1977) 
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" promises to the shipper inconsistent with my rights, look yon to 
"that." But the case is quite different if the original bargain ren- 
dered either the passing of the property or the right of possession 
conditional. The vendor then has a right to insist as against the 
purchaser on the fulfilment of those conditions contained in the 
original bargain, and the form of the bill of lading is of great 
weight as evidence, to show whether he insists upon that right 
Neither is there any peculiar legal effect in ah invoice, but the 
terms of the invoice afford very strong evidence of what the terms 
[*144] of the agreement of sale are, and *also of the vendor's in- 
tention to appropriate the specific goods, and the question, whether 
the directions not to deliver are contrary to the bargain, is, there- 
fore, often decided by the terms of the invoice as a matter of evi- 
dence. Bearing these matters in mind, it is not difficult to recon- 
cile Coxe v. Harden (d), with Brandt v. Bowlby (e), though at 
first glance they seem directly opposed to each other. 

[If, for example, the vendor had contracted to sell 1,000 qrs. of 
wheat, and had put 1,000 qrs. on board, it is a question of fact 
whether those 1,000 qrs. had been ascertained or specified as the 
subject of the contract: if they have, then the vendor can tender 
them, only, and the vendee is bound to accept them, only. But it 
is a further question of fact whether the property has passed. It 
will pass unless the vendor has shown that it was his intention that 
it should not pass. Then comes the question whether the vendor 
had any right or power to give effect to that intention. That must 
depend on the contract The vendor cannot vary it at pleasure. " 
If the intention of the parties to be gathered from the terms of the 
contract was, that the property should pass at once, or when placed 
on board, or when delivered at a certain port, or where bills drawn 
against the goods had been accepted, or when bills drawn against 
the goods had been paid, or on the happening of any other event, 
it is not in the vendor's power to vary the contract, or, as it is 
sometimes expressed, to vary the consignment, and to say that the 
property shall pass at some time other than that agreed upon. 
But if he has the right to give effect to that intention consistently 
with the contract, he can do so; and the question is one of fact, 
Did such an intention exist ? Of this the terms of the bill of lad- 
ing are very strong evidence. But all cases of consignment are not 
from a vendor to a vendee. In many cases a consignor consigns to 
an agent, and not to a vendee, and raises money on the consign- 
[*145] ment by drawing on his agent, negotiating the bills with fa 
bank, and pledging the bills of lading with the bank as security; 
and this he may do on any terms he may choose, for he is consign- 
ing to his own servant 

A letter to the Bank authorising them to sell the consignment in 
case the bills are not paid is the ordinary letter of hypothecation 

(d) Coxe v. Harden, 4 East, 211, jw*Cp. 146. 

(e) Brandt v. Bowlby, 2B.& Ad. 932, pod, p. 150. 

(1978) 
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If the letter authorises the Bank to sell all consignments for which 
bills of lading may in future come into their hands, it is called a 
general letter of hypothecation.] 

There are two early cases on this subject which seem to have 
been decided upon the same principle. In each of them the Court 
decided that both the property and right of possession were vested 
in the purchaser and consignee, whilst in Brandt v. Bowlby (/) the 
judgment of the Court was, thair neither was vested, and in Wilms- 
hurst v. Bowker (g), that only the right of property was vested; but 
the principle seems to be the same. The Court seem to have con- 
sidered the correspondence and evidence carefully to see whether 
the goods were shipped with the intent to appropriate them to the 
agreement, and then to have considered whether the vendor, under 
the agreement, had a right to retain the possession, for the facts 
showed beyond a doubt that he had a wish to do so. 

The first of those cases was Walley v. Montgomery {h\ in 1803. 
The facts, as reported, were, that Walley, at Liverpool, gave Schu- 
mann and Co., of Memel, an order for timber. Schumann and Co. 
wrote to him on the 1st of May to say they had chartered on his 
account the ship Esther; and on the 15th May they wrote him 
another letter, enclosing a bill of lading and an invoice, and inform- 
ing him that they had drawn on him at three months for the price 
of the timber ; none of those letters are set out in the report, 
which greatly lessens 'its value. The invoice was of this tenor : 
" Memel, 9th May. Invoice of a cargo of timber shipped by order 
and for account and risk of Mr. T. Walley, at Liverpool, in the 
Esther;" and the bill of lading was "to order or *assigns, [*146] 
he or they paying freight," and was indorsed in blank by Schu- 
mann and Co. Schumann and Co. sent their correspondent, Mont- 
gomery, another bill of lading, under which and by their directions 
he got possession of the cargo. Walley, who was not insolvent, 
demanded the goods of Montgomery, and offered to accept the 
drafts drawn on him by Schumann and Co., but Montgomery re- 
fused to let him have them unless he would pay ready money. 
Walley would not pay ready money ; he did not tender the freight 
which Montgomery paid. Montgomery sold the cargo, and Walley 
brought trover against him, and the question was, whether Walley 
had the right of property and possession in the cargo or not 
Montgomery seems to have been treated by the Court as identified 
in interest with Schumann and Co. Lord Ellen borough, at the trial, 
looking at the correspondence and the bill of lading only, thought 
Schumann and Co. had appropriated the goods to be W alley's if he 
accepted the bills and paid the freight, and not till then. He had 
offered to accept the bills, so that the first condition was fulfilled ; 
but he had not offered to pay the freight, and therefore he was non- 



/) Brandt v. Bowlby, 2 B. & Ad. 932, post, p. 150. 
' Wilmshurst v. Bowker, 7 M. & G. 882 ; 8 Scott, N. R. 571, post, p. 152. 
WaUey v. Montgomery, 3 East, 585. 

„ (1979) 
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suited. The King's Bench granted a new triaL Lord Ellen- 
borough said that he should have retained his opinion had it not 
been for the invoice, to which his attention had not been called at 
the trial ; he thought that showed that the appropriation was 
absolute. Grose, J., said, " The defendant was the mere agent of 
" Schumann and Co., out of whom the property was divested by 
" the bill of lading and invoice, and the delivery to the captain for 
" every purpose except that of stopping in transitu. * * * 
" No man can make another his debtor against his will * * * 
" there was no duty in the plaintiff to pay the defendant the freight, 
" because he was a tort feaor : standing as Schumann and Co. he 
" was detaining the goods from the plaintiff after having passed 
" the property to him." 

The other case was Coxe v. Harden (i), also in 1803. In that case 
[*147] Browne and Co. of Rotterdam, had an order from *Oddy 
and Co. of London for flax. The terms of the order are not given 
in the report, nor the manner in which the first part of it was per- 
formed. On the 12th of February, 1802, Browne and Co. wrote to 
Oddy and Co. as follows: "We have the pleasure of handing to you 
a bill of lading, and invoice of the remainder of the flax we pur- 
chased for your account, by order of Mr. Oddy, consisting of eigh- 
teen mats, which are shipped in Vrow Jeannette for your place, 
the amount being 317Z. Qs. lOd. We have this day drawn on you 
at two usances in favour of Lacon, Fisher and Co., not doubt- 
ing it will meet due honor." The bill of lading which was sent to 
Oddy and Co. was unindorsed, and Oddy and Co. being in difficul- 
ties, transferred it to Harden the defendant, who, as the bill was 
unindorsed, stood in exactly the position of Oddy and Co. Then 
Oddy and Co. failed, and Browne and Co. having transmitted an 
indorsed bill of lading to Coxe, he brought trover against Harden, 
who had obtained possession of the goods by means of the unin- 
dorsed bill of lading. The Court of King's Bench thought Coxe 
could not sue in his own name, but they said it was not necessary 
to decide that, for Browne and Co. could not have sued in their 
own name. As Harden had actually received the goods, no ques- 
tion on stoppage in transitu arose, and the question in the case 
was, whether the right of property and possession in the goods, 
had passed from Browne and Co. to Oddy and Co. or not. Neither 
the terms of the order nor of the invoice are given in the report, 
but in argument it is asserted, "that the property was vested in 
them without any words of condition annexed, scilicet if they hon- 
ored the bill," and each of the judges assumes in his judgment as 
a starting point, that it was clear that Oddy and Co., if they con- 
tinued solvent, were to have immediate possession. It seems, 
therefore, not too much to infer, that the original agreement was 
one by which the vendors were not to retain a right of possession 
till the bills were honored; and, consequently, that the directions to 
(i) Coxe v. Harden, 4 East, 211. 
(1980) 
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the captain not to deliver to Oddy and Co., signified by the bill of 
lading being unindorsed, were no part of the bargain, and not such 
as (if *Oddy and Co. had continued solvent), could have [*148] 
been enforced against them. 

In the case of the Constantia, in 1807 (&), Lord Stowell pointed 
out the great importance of the terms of the contract of sale, upon 
the right of the consignor to control the goods after they have been 
put on board ship. In that case, some brandy taken on board the 
ship, was claimed by a neutral, Kye, who was the consignee. The 
captors insisted that the brandy remained the property of the con- 
signor, who was an enemy. The facts seem to have been, that Eye 
ordered the brandy of the consignor, who put it on board the ship 
at Cette, and had bills of lading made out, which expressed that 
the brandy was shipped on account of Eye, and at his risk. Drafts 
were drawn by Eye's directions on his correspondent, who dishon- 
ored them by mistake, and the consignor, under a mistaken idea 
that Eye was insolvent, took legal steps in Cette, by which the 
master of the ship was ordered not to deliver the goods to Eye, but 
to the consignor's agent: the order of revocation was peremptory. 
It was proved that Eye was in reality solvent, and that the con- 
signor was under a mistake. The letters containing Eye's orders 
for the brandy, were not at first before the Court Lord Stowell, 
after pointing out with great clearness that the consignor had, in 
fact, made a revocation, and that, therefore, the only question was, 
if he had a right to make it, and that neither by the law of England 
nor of France, was there an unlimited power of stoppage in transitu 
in the one country, or revendication in the other, except where the 
purchaser had failed, said that in this case Eye was not insolvent, 
and, therefore, the goods were Eye's, " unless it can be shown that 
"the right of the shipper extends further than I have stated it, and 
"that it amounts to an unlimited right to vary the consignment at 
"pleasure; where goods are shipped without orders, such a right 
" exists. The seller, if he may be so described, retains an absolute 
"power over them, for there is no purchase. But when orders 
"have been received *and executed, and delivery has been [*149] 
"made to the master of the ship, and bills of lading signed, the 
" seller is functus officio, except in the peculiar case in which he is 
" again reinstated by the privileges of the vendeur primatif. That 
" will make it a matter of fundamental importance, that the letters 
"containing the original order should be produced. The mer- 
cantile law I take to be clear and distinct, that the seller has not 
"a right to vary the consignment, except in the case above stated. 
"The mischief and inconvenience that would ensue en a contrary 
"supposition, are extreme. The goods might be put on board, and 
"might lie at the risk of the consignee for two or three months, 
"and if the consignor could come and resume them at pleasure, 

(k) The Constantia (Henrickwn), 6 Rob. 351. 
(1981) 
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"it would place the consignee in a situation of great disadvant- 
"age, that he should be exposed to the risk during such a length 
"of time, for an object that might eventually be defeated at any 
"moment, by the capricious or interested change of intention in 
"the breast of the consignor; it would be to expose the consignee 
"altogether to the mercy of the consignor." 

[In Ogle v. Atkinson (Z), in 1814, Bmidt and Co. of Riga haying 
funds of the plaintiff's in their hands, purchased flax at his request, 
for which he sent his own ship. Smidt and Go. put the flax on 
board, telling the captain that it was the property of the plaintiff, 
and as such the captain received it. They induced the captain to 
sign bills of lading making the flax deliverable to blank or order, 
and sent it to their agent in this country with instructions to get 
the plaintiff's acceptance for 25002., which sum they conceived 
would be due to them on balance. The plaintiff declined to give 
his acceptance, and the warehouseman refused to give him posses- 
sion. The Court held that the property passed absolutely to the 
plaintiff on delivery on board his ship, Gibbs, C. J., pointing out 
that if the flax had been delivered to the captain to be the property 
of the plaintiff on condition that he accepted certain bills, the case 
would have been different.] 

[*150] *In Craven v. Ryder (w), in 1816, the contract was for the 
safe of 24 hogsheads of sugar, from Craven to French, free on board 
a British ship, two months' credit. Craven put 24 hogheads on 
board the defendant's vessel, the George, which was that named by 
French, but retained the lighterman's receipt, which expressed them 
to be shipped for and on account of him, Craven. The Court of 
Common Pleas decided, that Craven had never parted with the right 
of possession. Gibbs, C. J., said, "that the plaintiffs might refrain 
" from delivering the goods, unless under such circumstances as 
" would enable them to recall the goods if they saw occasion." It 
seems very doubtful whether the property had passed under such 
circumstances from the vendor so as to free him from the risk of 
loss, but there was no occasion to decide that in Craven v. Ryder 
(m). It would seem from Coxe v. Harden (n), that if the goods in 
Craven v. Ryder (m), were appropriated to the contract, which was 
on credit, that Craven had no longer power to control the posses- 
sion ; and from the following case of Brandt v. Bowlby (o), it would 
seem, that the appropriation was not complete by the mere delivery 
on board the ship, unless it was done with the intention of appro- 
priation. 

In Brandt v. Bowlby (o), in 1831, the Court of King's Bench de- 
cided that the property in a cargo of wheat remained in the ven- 
dor. The decision turned entirely on the peculiar circumstances. 

il) Ogle v. Atkinson, 5 Taunt. 759. 
m) Craven v. Ryder, 6 Taunt. 433. 
n) Coxe v. Harden, 4 East, 211. 
o) Brandt v. Bowlby, 2 B. & Ad. 932. 

(1982) 
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These seem to have been that Berkeley, of Newcastle, having agreed 
to purchase wheat of the plaintiffs, merchants at St Petersburg, 
payment to be by drafts on London, chartered a vessel of the de- 
fendant, Bowlby, and sent it to receive the wheat Then Berkeley 
and the agents of the plaintiffs in England quarrelled, and Berkeley 
wrote to cancel every order he had given (which he had clearly no 
right to do). The plaintiffs wrote to say that they would never- 
theless load the vessel, hoping it would meet Berkeley's *ap- [*151] 
proval. They did load the vessel, but took the bills of lading to 
their own order. They sent one of the bills of lading indorsed to 
their agent, another they sent unindorsed to Berkeley, and at the 
same time informed him of what they had done, and that they had 
drawn partly on him and partly on London for the price. Berkeley 
refused to accept the draft on him, or to allow the house in London 
to accept on his account When the ship arrived the price of wheat 
had risen, and Berkeley obtained the cargc^from the defendants 
against the will of the plaintiffs, whose agents held the indorsed 
bills of lading. The plaintiffs brought an action on the contract 
for a delivery contrary to the bill of lading, and recovered as dam- 
ages the value of the cargo at the port of discharge. The defen- 
dants' counsel moved to reduce the damages, because the plaintiffs 
had no right of possession, in which case the damages should be 
only nominal, or at least no more than an unpaid vendor's right of 
possession, in which case the measure of damages should be the in 
voice ; but the Court refused a rule on both points. The Court seems to 
have come to the conclusion from the correspondence, that the goods 
were not shipped for the purpose of appropriating them to the fulfil 
mentof the still existing contract which Berkeley had tried to cancel, 
but for the purpose of offering to Berkeley a substituted contract, 
which he declined. When once this construction was put upon the 
facts, the case became identical in principle with Swain v. Shepherd 

(p). 

Ruck v. Hatfield (g), in 1832, was a case nearly similar to Craven 
v. Ryder (r). The shipowner there, however, had refused to give 
a receipt, and it is to be observed, that Lord Tenterden. in his last 
edition of Abbott on Shipping (s) cites the case as an authority that 
under such circumstances the vendor retains his rights, "at least 
as against the master of the ship," so that it appears he did not 
consider it clear that *as against the purchaser, the vendor [*152] 
could retain any control after shipment 

[In Alexander v. Gardner (t), in 1835. The plaintiffs, merchants 
in London, contracted to sell to the defendants, butter which they 
were expecting from Ireland. The broker's note was in these 

(p) Swain v. Shepherd, 1M.&K. 223. 
(q) Suck v. Hatfield, 5 B. & Aid. 632. 

Craven v. Ryder, 6 Taunt. 433/ 

Abbott on Shipping, 10th ed., 403. 

Alexander v. Gardner, 1 Bing. N. C. 071. 

(1983) 
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terms -.—"London, Oct 11, 1833. Sold to Messrs. William Gard- 
ner and Son, for account of Messrs. Alexander and Co., 200 firkins 
Murphy and Co.'s Sligo butter, at 71a. 6d. per cwt., free on board 
for quality. * * * Payment, bill at two months from the date of 
landing. To be shipped this month." The butter was not shipped 
until November, but the defendants waived any objection on that 
score, and retained the invoice and bill of lading, which had been 
indorsed to and delivered to them. In December the vessel with 
the butter on board was wrecked. The Court held that the prop- 
erty had passed to the defendants.] 

In Wilmshurst v. Bowker (w), in 1841, the defendants entered 
into this written contract with the plaintiffs: — "Sold to Messrs. 
Wilmshurst and Son, about 300 quarters of wheat, as per sample, 
at 22. lis. per quarter on board. Payment by banker's draft on 
London, at two months date, to be remitted on receipt of the in- 
voice and bill of lading." The defendants shipped 310 quarters on 
board a vessel, and took bills of lading deliverable to their order or 
assigns. They insured the goods, and in pursuance of an agree- 
ment with the plaintiffs, charged them with the premiums as well 
as the price of the wheat They forwarded an indorsed bill of lad- 
ing and an invoice to the plaintiffs, who sent them back a draft, 
but not a banker's draft. The defendants instantly returned it, 
and resold the wheat at an advanced price. [The plaintiffs having 
failed in an action in trover (x), on the ground that they were not 
entitled to the possession of the goods, as tbey had not given the 
banker's draft, now moved for judgment non obstante veredicto.] 
[*153] There was no complaint of what *seems to have been the 
real wrong, the over hasty resale. The Court of Common Pleas, 
after taking time to consider, decided that the property was in the 
plaintiffs, but that on the true construction of the contract the de- 
fendants were to have a right to retain possession until the delivery 
of a banker's draft. [On appeal (y), the Court seems to have been 
of the same opinion as the Court of Common Pleas as to the pass- 
ing of the property, but to have reversed that Court on the con 
struction of the contract From the shape in which the question 
came before the Court (a motion for judgment non obstante ver- 
edicto), it was a fact admitted on both sides that "the defendants, 
by order of the plaintiffs, caused the goods to be shipped for the 
account and at the risk of the plaintiffs," so that the Court had no 
occasion to decide whether the appropriation owed its validity to a 
prior authority contained in the agreement, or to a subsequent as- 
sent on the part of the plaintiffs. In point of fact, there seems to 
have been ample evidence of both. 

Ellershaw v. Magniac (z) was tried in 1843, but was not reported 

(n) Wilmshurst v. Bowker, 2 M. & G. 792. 
(x) Wilmshurst v. Bowker, 5 Bing. N.C. 541. 

(y) Wilmshurst v. Bowker, in 1844, 7 M. & G. 882 ; 8 Scott, N. R. 571 ; 12 L. 
J. C. P. 475. 

(z) EUershaw v. Magniac, 6 Ex. 570. 

(1984) 
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until 1851. The plaintiff, a merchant in Leeds, contracted with J. 
and J. Cortazzi, who carried on business in London and Odessa, to 
buy a cargo of linseed. The Odessa partner, before any linseed 
had been shipped, drew two bills on the plaintiff on account of the 
linseed, which were accepted by the plaintiff and paid when due. 
The plaintiff chartered the * Woodhouse,' and sent her to Odessa to 
take on the cargo. When she was loaded the Odessa partner wrote 
to his London partner, " With regard to your sales of linseed, Mr. 
Ellershaw will receive a part by the * Woodhouse.' " He then 
obtained a bill of lading making the cargo deliverable to order v or 
assigns. The Odessa house being in difficulties! indorsed the bill 
of lading for value to the defendants, who claimed the cargo, as 
holders, on the arrival of the ship at Hull. The Court, consisting 
of Lord *Abinger, C. B., and Barons Parke and Alderson, [*15*] 
held that the property had not passed to the plaintiff. 

Wait v. Baker (a), in 1848, is often cited as a leading case on 
this subject The defendant, who was a corn factor at Bristol, con- 
tracted by letters with Lethbridge, a corn factor at Plymouth, to 
buy from him 400 to 500 qrs. f . o. b. of barley, at Kingsbridge or 
neighbouring port, for cash, on handing bills of lading, or accept- 
ance at two months date." Lethbridge was informed, in answer to 
inquiries, that he was to charter a vessel, and accordingly he char- 
tered the * Emerald.' The captain signed a bill of lading making 
the barley deliverable at Bristol, to the order of Lethbridge or as- 
signs, freight as per charter. Lethbridge then went to Bristol, and 
early in the morning called at the defendant's office, and there left 
the invoice and an unindorsed bill of lading. He called again later 
on in the day, when some dispute arose, and although the defen- 
dant said he accepted the cargo, and offered to pay cash, Lethbridge 
declined, and took away the bill of lading and indorsed it to the 
plaintiffs for value. When the 'Emerald' arrived the defendant 
obtained possession of part of the cargo. The Court held that the 
property had not passed to the defendant 

Parke,. B., after pointing out that although a delivery to a car- 
Tier is, if nothing further takes place, a delivery to the vendee so as 
.to vest the property in him, but that this was not such a case, said, 
" The delivery of the goods on board the ship was not a delivery 
" of them to the defendant, but a delivery to the captain of the ves- 
" sel, to be carried under a bill of lading, and that bill of lading in- 
" dicated the person for whom they were to be carried. By. that 
" bill of lading the goods were to be carried by the master of the 
" vessel for and on account of Lethbridge, to be delivered to him in 
" case the bill of lading should not be assigned, and if it should, 
" then to the assignee. The goods therefore still continued in pos- 
" session of the master of the vessel, not as *in the case of [*155] 
" a common carrier, but as a person carrying them on behalf of 

" Lethbridge." 

(a) Wait v. Baker, 2 Ex. 1; 17 L. J. Ex. 307. 

8 CON. OF8ALE. (1985) > 



114 WHAT AMOUNTS TO A BARGAIN AND SALE. [Pt. IL 

In Jenkyns v. Brown (&), in 1840, the plaintiff, a merchant in 
London, instructed his agents, Klingender and Co., of New Orleans, 
to purchase corn. Klingender and Go. did so with their own 
money, and drew two drafts on the plaintiff. Klingender and Co. 
took the bills of lading, deliverable to themselves. They then sold 
the drafts to the defendants, and indorsed the bills of lading to 
them as security. After the sale of the drafts they sent an invoice 
to the plaintiff, stating that the corn was " consigned to order, by 
order, and for account and risk " of the plaintiff. The bills were 
presented to the plaintiff for acceptance, and accepted, and, together 
with the bills of fading, were deposited by the defendants with 
bankers. On the day when the drafts became due the plaintiff 
called at the bank, demanded the bills of lading, and offered to take 
up the drafts. He was requested to call again next day, as the , 
drafts had been mislaid, but he did not do so. The drafts, when 
presented for payment, were dishonoured. The defendants sold the 
corn, and the Court was of opinion that the property did not pass 
to the plaintiff, Coleridge, J., in delivering the judgment of the 
Court, saying, " that taking the bill of lading deliverable to their 
"own order was nearly conclusive evidence that the consignors did 
" not intend to pass the property to the consignee." 

Turner v. The Trustees of the Liverpool Docks (c), in 1851, was 
very similar to Ellershaw v. Magniac (d). The consignees sent 
their own ship, and the consignors took the bill of lading " unto 
order, or to our assigns, he or they paying freight for the said 
goods, viz., for cotton in round bales, cotton in square bales, no- 
thing being owners' property." The invoice stated the cotton to 
have been shipped " by order and for account " of the vendees, who 
were at the same time requested to effect insurances. 
[*156] *Patterson, J., in delivering the judgment of the Court, 
said, "There is no doubt that the delivery of goods on board the 
" purchaser's own ship is a delivery to him, unless the vendor pro- 
*' tects himself by special terms, restraining the effect of such de- 
" livery. In the present case the vendors, by the terms of the bill 
"of lading, made the cotton deliverable at Liverpool to their order 
" or assigns, and there was not therefore a delivery of the cotton 
" to the purchasers as owners, although there was a delivery on 
" board their ship." 

In Key v. Cotesworth (e), in 1852, Kilgour & Leith, of Glasgow, 
wished to purchase handkerchiefs from the plaintiffs at Madras. 
The defendants, at the request of Kilgour & Leith, wrote to the 
plaintiffs saying, that they, the plaintiffs, might draw on them for 
the price of the handkerchiefs on enclosing bills of lading. Ac- 
cordingly the plaintiffs sent a bill of lading, which made the hand- 

!b) Jenkyns v. Brawn, 14 Q. B. 496 ; 19 L. J. Q. B. 286. 
c) Turner v. The Trustees of the Liverpool Docks, 6 Ex. 543; 20 L. J. Ex. 393. 
d) Ellershaw v. Magniac, 6 Ex. 570. 
e) Key v. Cotesworth, 7 Ex. 595 ; 22 L. J. Ex. 4 

(1986) 
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kerchiefs deliverable to the defendants or their assigns, together 
with an invoice, which stated them to be " on account and risk " of 
Kilgour & Leith. Kilgour & Leith stopped payment being indebt- 
ed to the defendants. The defendants obtained possession of the 
handkerchiefs under the bill of lading, bnt declined to accept the 
drafts, which had been sent by the plaintiffs to their agents, and 
by them presented to the defendants for acceptance. The defen- 
dants having sold the goods, this action was brought to recover the 
proceeds as money received for the use of the plaintiffs. The plain- 
tiffs were non-suited, and the non-suit was upheld ; the Court hold- 
ing that the acceptance of the bills was not a condition precedent 
to the passing of the property, and that it had passed to Kilgour & 
Leith. 

It should be noticed here that it was not decided here that the 
plaintiffs could not have recovered damages for not accepting the 
drafts, but it was decided that this form of action would not He. 

It was argued for the plaintiffs, that the acceptance of the 
♦bills was a condition subsequent, which, not being perform- [*157] 
ed, the property was to revert to the plaintiffs, and that it was a 
question of fact whether the contract was a conditional one; but 
the Court held that it was an absolute sale, and that there was no 
question for the jury. There seems to be no reason why parties 
should not agree to such a condition subsequent, but it must of 
course be proved. 

In Shuster v. McKellar (/), in 1857, the plaintiffs had about 100 
tons of spelter lying in Hays' warehouse, which Coles & Co. were 
desirous of purchasing and shipping to Calcutta. A lighterman, 
instructed by Coles & Co., obtained from the plaintiffs a delivery order 
for the spelter on Hays, and gave the plaintiffs an acknowledgment 
that he had received the delivery order from them, and that he would 
hand them the mate's receipts. The mate's receipts acknowledged 
the spelter to have been received from the lighterman, and they were 
handed to the plaintiffs. 

The usual course of business was for Coles & Co. to pay the 
plaintiffs for the goods, they then had the mate's receipts handed 
to them, which they attached to the bills of lading, and the bills of 
lading were then signed. But in this case Coles & Co. fraudulently 
procured bills of lading to be signed in their favour, and pledged 
them. The defendants, the ship-owners, refused to deliver the 
spelter to the plaintiffs, but the Court held that the property had 
not passed, and upheld a verdict for the plaintiffs. 

The case of Sheridan v. The New Quay Co. (g), in 1858, was a 
very complicated one. It was an action by one who claimed to be 
a sub-vendee against a railway company for non-delivery. The 
facts appear to have been that the vendor, Donaldson, took the bill 
of lading, making the goods deliverable to the vendee, and for- 

(/) Shuster v. McKellar, 7 E. & B. 704; 26 L. J. Q. B. 281. 

(g) Sheridan v. The New Quay Co., 4 C. B. N. S. 618; 28 L. J. C. P. 58. 

(1987) 
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warded it to his bankers, together with a draft, to be delivered to 
the vendee on his acceptance and payment 

The bankers were unable to find the vendee, and therefore 
[*158] ^returned the bill of lading and draft In the meantime 
the plaintiff, who had purchased the goods from the vendee, paid 
tdie freight, and employed the defendants, a railway company, to 
carry the goods for him. The Court held that the property had 
not passed, and that the defendants, in an action of trover, were 
not estopped from showing this. 

In the following case of Brown v. Hare (h), in 1858, the con- 
signors took the bill of lading in their own names, but the Court 
held that this had not been done for the purpose of retaining the 
property. 

The defendants, who were merchants in Bristol, entered into a 
contract with the plaintiffs, who were merchants at Rotterdam, 
through a broker in Bristol, named Goolden, to purchase 20 tons of 
rape oil, of which 10 tons were to be shipped free on board at Rot- 
terdam in September, to be paid for by a bill at three months, on 
delivery to the defendants of the bill of lading. On the 8th, the 
plaintiffs shipped 5 tons on board the "Sophie," at Rotterdam, and 
the captain signed a bill of lading, making the oil deliverable 
" unto shippers' order or their assigns." The bill of lading was 
indorsed by the plaintiffs, " deliver the contents to the order of 
Messrs. Hare & Co.," and an invoice was made out stating the oil 
to have been shipped for account of Hare & Co. ; and on the same 
day, the 8th, the plaintiffs sent by post to Goolden, the bill of 
lading, an invoice, and a bill of exchange, drawn on the defend- 
ants, all of which Goolden received on the evening of the 10th after 
business hours. On the night of the 9th, the " Sophie " was lost in 
the Bristol Channel On the morning of the 11th, Goolden, who 
knew of her lo&s, went to the defendant's office and there left 
the bill of lading, invoice, and bill of exchange. The defendants 
returned them shortly afterwards, saying they were not lia- 
ble to pay for the oil. The Court held that the property had 
passed to the defendants, and that the plaintiffs were entitled 
to recover, and the judgment was affirmed in the Exchequer Cham- 
[*159] ber. *Erle, J., delivering the judgment in that Cham- 
ber, said: "The real question has been on the intention with 
" which the bill of lading was taken in this form: whether the 
" consignor shipped the goods in performance of his contract to 
" place them * free on board ' ; or for the purpose of retaining a 
" control over them and continuing to be owner contrary to the con- 
" tract, as in the case of Wait v. Baker (i), and, as is explained in 
" Turner v. The Trustees of the Liverpool Docks (fc), and Van Casteel 

(h) Brown v. Hare, 3 H. & N. 484: 27 L. J. Ex. 372; 4 H. & N. 822; 29 L. 
J. Ex. 376. 

li) Wait v. Baker, 2 Ex. 1 ; 17 L. J. Ex. 307. 

{k) Turner v. Trustees of Liverpool Docks, 6 Ex. 543; 20 L. J. Ex. 393. 

(1988) 
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"v. Booker (I). The question was one of fact, and must be taken 
" to have been disposed of at the trial. The only question before 
14 the Court below or before us being, whether the mode of taking 
" the bill of lading necessarily prevented the property from passing. 
" In our opinion it did not, under the circumstances." 

In Joyce v. Swan (m), in 1864, M'Carter of Londonderry offered 
to buy 100 tons of guano from Seagrave & Co. of Liverpool, and 
Seagrave & Co. wrote to him on the 26th of February, saying they 
would send him 115 tons which they hoped to have on board the 
( Anne and Isabella ' in a few days. On the 2nd of March, the 
plaintiff at M'Carter's request effected an insurance on the 115 tons. 
On the 3rd of March, M'Carter wrote a letter to Seagrave & Co., 
grumbling about the price. On the 4th of March, Seagrave & Co. 
took the bill of lading making the guano deliverable at London- 
deny to their order or assigns, and made out an invoice as follows: 
" Particulars of phospho-guano delivered to account of W. M'Car- 
ter, Esq." The bill of lading and invoice were sent to a partner in 
the house of Seagrave & Co., then staying at Belfast On the 
evening of the 4th, but whether before or after posting the bill of 
lading the report does not say, Seagrave & Co. received M'Carter 5 s 
grumbling letter, and, fearing lest he should refuse the guano, they 
insured it in their own names. On the 7th the partner in Belfast, 
who was going on a visit to M'Carter, took *the bill of [*160j 
lading with him, and M'Carter said he would accept the cargo, and 
on the 9th, on getting back to business, the bill of lading was in- 
dorsed to him. It turned out afterwards that the ' Anne and Isa- 
bella' had been wrecked. The defendant contended that M'Carter 
had no insurable interest- (n) in the guano, but the jury found that 
Seagrave & Co. had put it on board with the intention of passing 
the property to him, and found for the plaintiff. The Court refused 
to enter a nonsuit or to grant a new trial, Williams, J., saying, "It 
" was a question for the jury, and I think they were warranted in 
" assuming that the guano was put on board pursuant to that con- 
" tract, with the intention of transferring the property from the sel- 
" lers to the buyer. It is true that the bill of lading was taken in 
" the names of the sellers, and at the time the insurance was de- 
" dared was unindorsed. That was a circumstance which was well 
" worthy the attention of the jury, and might have induced them to 
" come to a contrary conclusion. But, if they thought that, not- 
" withstanding this, there were other circumstances sufficiently co- 
" gent to induce them to come to the conclusion that the property 
" was intended to pass, I am of opinion that the mere circumstance 
u of the form of the bill of lading and of the invoice being trans- 
" mitted to the partner then in Ireland, instead of to M'Carter 

(l) Van Cadeel v. Booker, 2 Ex. 691; 18 L. J. Ex. 9. 
(m) Joyce v. 9wan, 17 C. B. N. S. 84. 

(n) Seagrave v. Union Marine Insurance Co.. L. R. 1 C. P. 305; 35 L. J. C. P. 
172. 

(1989) 
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" direct, was not sufficient to annihilate the other evidence in the 
" cause, though it might induce the jury to pause. The cases of 
" Wait v. Baker (o), Brown v. Hare (p), appear to me clearly to es- 
" tablish the distinction that, if from all the facts it may fairly be 
" inferred that the bill of lading was taken in the name of the seller 
" in order to retain dominion over the goods, that shows that there 
" was no intention to pass the property; but if the whole of the 
[*161] " circumstances lead to the conclusion that that was not *the 
" object, the form of the bill of lading has no influence on the re- 
" suit" 

In Moakes v. Nicholson (g), in 1865, Pope of London, having 
agreed to purchase coal from Josse at Hull, chartered a ship and 
sent her Hull. Josse put the coals on board, and wrote to Pope 
enclosing an invoice and an unstamped bill of lading, by which the 
cargo was made deliverable to Pope or order: Josse retained a 
stamped bill of lading, and sent another unstamped bill to his 
agent, the defendant, who obtained possession of the coal when 
the ship arrived in the Thames on the ground that Pope had not 
paid cash according to contract Pope appears to have sold the 
coals to the plaintiff before receipt of the unstamped bill of lading, 
which he subsequently indorsed and delivered to him. There was 
a dispute as to what were the terms of the contract, and it was left 
to the jury to say what they were, and the jury found that the con- 
tract was for cash against bill of lading, and that Josse did not in- 
tend to pass the property to Pope until cash had been paid (r). 
Tbe Court held that the property had not passed to Pope, and that 
plaintiff was in no better position than Pope. Erie, O. J., said, 
" The delivery of the coals on board a ship chartered by Pope has 
" no effect whatever in passing the property. If the intention was 
" that the ship should be regarded as the warehouse of Jdsse until 
" the happening of the event contemplated, viz., the payment of the 
" price, the putting the coals on board did not alter the position of 
"the contracting parties" (a). 

It is worth noticing that neither the terms of the contract nor the 
complete correspondence are given in the report, yet, as appears 
from the judgment of Erie, C. J., it was from these that the jury 
drew the conclusion that there was no intention to pass the prop- 
erty. 

In Ogg v. Shuter (t), in 1875, the plaintiffs had contracted 
[*162] *to purchase potatoes from one Loutre in France to be de- 
livered " free on board" at Dunkirk at a certain price. A payment 

(o) Wait v. Baker, 2 Ex. 1; 17 L. J. Ex. 307. 

(p) Brown v. Hare, 3 H. & N. 484; 27 L. J. Ex. 372; 4 H. & N. 822; 29 L. 
J. Ex. 376. 

!q) Moakes v. Nicholson, 34 L. J. C. P. 273 ; 19 C. B. N. S. 290. 
r) This is so stated in the judgment of Erie, C. J. 
s) See FaJk v. Fletcher, ante, p. 134 ; 18 C. B. N. S. 403 ; 34 L. J. C. P. 146. 
t) Ogg v. Shuter, L. R. 10 C. P. 159 ; L. R. 1 C. P. D. 47 ; 44 L. J. C. P. 
161; 45 L. J. C. P. 44. 

(1990) 
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of 302. was made, and the potatoes were shipped on board the 
" Blonde" in sacks sent over by the plaintiffs, and a bill of lading 
taken to order. Loutre indorsed the bill of lading to the defendant 
with instructions to exchange it for an acceptance for the balance. 
The plaintiffs had some reason to think that the quantity of pota- 
toes shipped was 16 sacks short, and on this ground declined to ac- 
cept for the full amount, but offered to do so, if when unloaded, it 
should appear that the full quantity had been loaded, or to accept 
at once for the full amount less the price of 10 sacks. The defend- 
ant declined, and sold the potatoes. The Court of Common Pleas 
held that the property had passed to the plaintiffs; but was reversed 
in the Court of Appeal, by Cairns, L. C., Kelly, C. B., Bramwell, 
B., and Blackburn, J. Cairns, L. C, delivering the judgment of 
the Court, said, "Whore the shipper takes and keeps in his or his 
" agent's hands a bill of lading in this form to protect himself, this 
" is effectual so far as to preserve to him a hold over the goods until 
" the bill of lading is handed over on the conditions being fulfilled, 
" or at least until the consignee is ready and willing and offers to 
" fulfil these conditions, and demands the bill of lading. And we 
" think that such a hold retained under the bill of lading is not 
" merely a right to retain possession till those condititions are ful- 
" filled, but involved in it a power to dispose of the goods on the 
" vendee's default, so long at least as the vendee continues in de- 
" fault. It is not necessary in this case to consider what would be 
" the effect of an offer by the plaintiffs to accept the draft and pay 
" the money before the sale, for no such offer in this case was ever 
" made." 

Gabarron v. Kreeft (u), in 1875, the defendants had contracted 
to purchase from Munoz all the ore to be obtained from a certain 
mine within twelve months. Various vessels had been loaded by 
Munoz, and at the time when the *" Trowbridge" arrived to [*163] 
take on board her cargo, payments had been made in advance, so 
that Munoz would not have been entitled to any further payment 
in respect of her cargo. Munoz had ore in stock which he ought to 
have shipped, taking bills of lading to the defendant's order. But 
instead of doing this he picked a quarrel with them, and tele- 
graphed to the defendants that he would not load the "Trowbridge" 
on their account. He then loaded her and took bills of lading 
making the shipment appear to be by one Sabadie, and making the 
cargo deliverable to Sabadie's order. Sabadie was a mere sham. 
The bill of lading was indorsed, and pledged with the plaintiff. 
Tho Court held that the property had not passed to the defendants. 

In the case of The South Australian Insurance Company v. 
Randell (x), in 1860, where the course of business was for farmers 
to bring their corn to the respondent's mill where in the farmers' 
presence it was shot into large hutches, where it became mixed 



s 



Gabarron v. Kreeft, L. R. 10 Ex. 274 ; 44 L. J. Ex. 238. 
The South Australian Insurance Co. v. Randell, L. R. 3 P. C. G. 101. 

(1991) 
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with corn brought by other farmers. The respondents gave a 
receipt for it, " Received, &a, to store," and could do what they 
liked with it The farmer could at any time demand back an equal 
quantity of like quality, or the market price on the day of demand. 

The Privy Council held that the property passed to the millers, 
and approved of the law as stated by Sir W. Jones in his treatise 
on bailments, that wherever there is a delivery of property on a 
contract for an equivalent in money or some other valuable com- 
modity, and not for the return of his identical subject-matter in its 
original or an altered form, this is a transfer of property for 
value — it is a sale, not a bailment 

In some cases the property may pass by action at law. Thus in 
Cooper v. Shepherd (y) the plaintiff sued Willomat in trover for 
the value of a bedstead and recovered, Willomat sold it to defendant 
Held, that the defendant had a good title. 

The two following cases show that where the intention to 
[*164] *pa8s the property existed, the property passes notwith- 
standing that that intention was induced by a fraud. As Pollock, 
C. B., said, in delivering the judgment of the Exchequer Court in 
King8ford v. Merry (z) 9 in 1856, " When a vendee obtains posses- 
" sion of a chattel with the intention by the vendor to transfer both 
" the property and possession, although the vendee has committed 
" a false and fraudulent misrepresentation in order to effect the 
" contract or obtain the possession, the property vests in the vendee 
" until the vendor has done some act to disaffirm the transaction ; 
" and the legal consequence is, that if before the disaffirmance the 
" fraudulent vendee has transferred either the whole or a partial 
" interest in the chattel to an innocent transferee, the title of such 
" transferee is good against the vendor." 

In Attenboroughv. St Katharine's Dock Co. (a), in 1878, Lopez, 
who was a wine grower at Cadiz, consigned wine to Dolaro in 
London, and sent the bills of lading to his agent, Speller. Speller 
was induced by fraud to sell the wine, and handed the bills of lading 
to Dolaro. The wine was entered by Dolaro at the Custom House, 
and placed by the defendants in their bonded vaults. The defend- 
ants issued warrants making the wine deliverable to Dolaro or 
assigns, and Dolaro pledged them with the plaintiffs. Subsequently 
Lopez gave notice to the defendants not to part with the wine on 
the ground that it had been obtained from him by fraud. The 
Court held that there was a complete contract of sale passing the 
property in the wine to Dolaro, although it had been induced by 
fraud : and that although upon discovering the fraud Lopez might 

(y) Cooper v. Shepherd, 3 C. B. 266 ; 15 L. J. C. P. 237 ; Bucklandv. Johnson, 
15 C. B. 145 ; 23 L. J. C. P. 204 : overruled in Brinsmead v. Harrison, 6 C. P. 
684 : 40 L. J. C. P. 281. 

(z) Kingsford v. Merry, 11 Ex. 579 ; 1 H. & N. 503 ; 25 L. J. Ex. 166 ; 26 L. 
J. Ex. 83. 

(a) Attenborough v. St. Katharine 1 s Dock Cb., L. R. 3 C. P. D. 373 and 450 ; 47 
L. J. C. P. 763. 

(1992) 
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have disavowed the contract, yet before he did so the plaintiffs had 
obtained a good equitable title to the goods. 

In Babcock v. Lawson (6), in 1880, the plaintiffs had lent 
♦Denis Daly and Sons their acceptances for a large sum of [*165] 
money, on the security of certain flour which Denis Daly and Sons 
warehoused in the plaintiffs' name. Daly and Sons then applied 
to the defendants for an advance on the security of the same flour, 
but without letting them know of their agreement with the 
plaintiffs. The defendants in good faith agreed to make the 
advance if the flour was warehoused in their name with absolute 
possession and power to sell. In order to carry out this fraudulent 
scheme Daly and Sons represented to the plaintiffs that they had 
sold the flour to the defendants, who would pay for it on delivery, 
and would pay the proceeds of the sale to them when received. 
Thereupon the plaintiffs gave Daly and Sons a- delivery order, and 
directed the warehouseman to transfer the room in which the flour 
was deposited to Lawson and Go., and this was accordingly done. 
It was held in the Queen's Bench, and affirmed in the Court of 
Appeal, that the plaintiffs had passed the special property in the 
goods, which they had as pledgees, to the pledgors Daly and Sons, 
and could not recover (c). 

It may be well here to advert to the distinction between those 
cases where there was in fact a contract of sale, and those cases 
where there was an intention to contract, but no contract was in fact 
entered into, either in consequence of a misunderstanding as to the 
thing sold, or as to the person with whom the contract is made. 

An early case of this class is the one to be found in Fothier's 
work on the Law of Sales, as being related by Plutarch in his 
" Life of Solon " : " Some Milesians, being at the island of Chios, 
" purchased of some fishermen there, the casting of their net The 
" fishermen drew up a golden tripod, and the buyers laid claim to 
" it. In this case the claim was not well founded, for they did not 
" intend to buy, nor did the sellers intend to sell, anything except 
" the fish which might be taken." 

*In Thornton v. Kempster (d), in 1814, the plaintiff [*166] 
wished to sell Petersburg clean hemp, and the defendant to buy 
Riga Rhine hemp, it was held there was no contract And in 
Phillips v. Bistolli (e), in 1824, the defendant made a bid at an 
auction and had the goods knocked down to him. They were 
handed to him, but on finding he had made a mistake as to the 
price, immediately returned them, it was held to be a question of 
fact whether there had * been such an acceptance as to make the 
contract good. In the case of Baffles v. Wichelhaus (/), in 1864, 

(ft) Babcock v. Lawson, 4 Q. B. D. 394 ; 48 L. J. Q. B. 524 ; 5 Q. B. D. 284 ; 
49 L. J. Q. B. 408. 

(c) See also Parker v. Patrick, in 1793, 5 T. R. 175. 

(d) Thornton v. JCempster, 5 Taunt. 786, ante, p. 94. 

(e) Phillips v. Bistolli, 2 B. & C. 511. 

(/) Baffles v. Wichclhaus, 2 H. & C. 906 ; 33 L. J. Ex. 160. 

(1993) 
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the contract was again a broker's, in which the vendor sold cotton 
"to arrive ex Peerless from Bombay," which ship sailed from 
Bombay in December. The defendant admitted that he intended 
to buy cotton ex a ship called Peerless, bat it was a different ship 
which sailed in October. Held no contract 

In Smith v. Hughes (g)> in 1871, the defendant refused to accept 
and pay the plaintiff for oats, saying that he had intended to 
purchase old oats, and new ones had been tendered. There was a 
difference as to what had been said at the time of the sale as to the 
age. One question left to the jury was whether at the time of con- 
tracting, the plaintiff had believed the defendant to be under the 
impression he was buying old oats. Bat in the motion for a new 
trial the majority of the Court was of opinion that the point 
whether there was a contract or not depended not on the self- 
deception of the buyer, but on whether the defendant bought them 
under the belief that they were warranted old. 

Cockbum, C. J., said, " Suppose a person to buy a horse without 
" a warranty, believing him to be sound, could it be contended that 
" it would be open to him to say that, as he had intended to buy a 
" sound horse, and the seller to sell an unsound one, the contract 
" was void, because the seller must have known from the price 
" the buyer was willing to give, or from his general habits as a 
[*167] u buyer of horses, that he ^thought the horse was sound ? " 
And Blackburn, J., said, "I agree that even if the vendor was 
" aware that the purchaser thought that the article possessed that 
u quality " (age), " and would not have entered into the contract 
" unless he had so thought, still the purchaser is bound, unless the 
" vendor was guilty of some fraud or deceit upon him, and that a 
" mere abstinence from disabusing the purchaser of that impression 
" is not fraud or deceit ; for, whatever may be the case in a court 
" of morals, there is no legal obligation on the vendor to inform the 
" purchaser that he is under a mistake, not induced by the act of the 
" vendor " * * * * " But I doubt whether the direction " 
(of the County Court judge) "would bring to the minds of the 
" jury the distinction between agreeing to take the oats under the 
" belief that they were old, and agreeing to take the oats under the 
" belief that the plaintiff contracted that they were old The differ- 
" ence is the same as that between buying a horse believed to be 
" sound, and buying one believed to be warranted sound" 

In Hardman v. Booth (/i), 1863, one of the plaintiffs, who were 
worsted manufacturers, called with Keighly, the London agent of 
his firm, at the offices in Upper Thames Street, of Gandell and Co., 
whom they knew as an old established firm, but by reputation only. 
Thomas Gandell was the only partner in it, but he was unwell, and 
they interviewed Edward Gandell, a son of Thomas, who managed 
the business. The goods in question were ordered by Edward 
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Smith v. Hughes, L. R. 6 Q. B. 597 ; 40 L. J. Q. B. 221. 
Hardman v. Booth, 1 H. & C. 803 ; 32 L. J. Ex. 105. 

(1994) 
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Gandell. The first lot was sent to Upper Thames Street, and the 
second lot was taken away in a cart belonging to Gandell and Co. 
The plaintiff drew on Thomas Gandell and Co., bat at the reqnest 
of Edward Gandell, the name was altered to Edward. The invoices 
were headed "Edward Gandell and Co., Upper Thames Street" 

The goods were pledged by Edward Gandell with the defendant. 
Edward Gandell became bankrupt The Court held the plaintiffs 
had intended to contract *with Gandell and Co., and not [*168] 
with Edward Gandell, to whom there had been no intention to pass 
the property (t). 

In the case of Hollins v. Fowler (£), in. 1874, the point decided 
was whether there had been a conversion or not under these cir- 
cumstances : Bay ley, a cotton broker, represented that he was pur- 
chasing cotton for Seddon, and Fowlers believing they were selling 
to Seddon, delivered to Bay ley as Seddon's broker, thirteen bales of 
cotton. Bayley then sold and delivered the cotton to Hollins, who 
resold and delivered it to Micholls. It does not seem to have been 
argued that the property had passed from Fowlers, and Blackburn, 
J., said (J), that both the property and the right to the possession 
remained in them. 

In Cundy v. Lindsay (m), decided in the house of Lords in 1878, 
Lindsay and Co. were linen manufacturers at Belfast A man 
named Blenkarn, who had hired a room at 37, Wood Street, London, 
wrote to them about purchasing some goods of their make, and 
signed his name in such a way as to appear like Blenkiron and Co. 
There was a highly respectable firm by the name of W. Blenkiron 
and Son, who carried on business at 123, Wood Street, London. 
Lindsay and Co. who knew this firm by name, and believed them- 
selves to be dealing with them, set the goods and invoices addressed 
to Messrs. Blenkiron and Co., 37, Wood Street, Cheapside, where 
they were received by Blenkarn. Blenkarn then sold the goods 
thus fraudulently obtained to Messrs. Cundy, who were bond fide 
purchasers, and who resold them in the course of their trade. 
Blenkarn was convicted and sentenced, and this action was brought 
by Lindsay for the unlawful conversion. Cairns, L. C, delivering 
judgment, said (n): "With regard to the *title to personal [*169J 
"property, the settled and well known rules of law may, I take 
"it, be thus expressed: by the law of our country the purchaser of 
" a chattel takes the chattel as a general rule, subject to what may 

(i) See also In re Reed, Ex parte Barnett, in 1876, 3 Ch. D. 123 ; 45 L. J. 
Bank. 120. 

(h) Hollins v. Fowler, L.R.7Q. B. 616 ; 7 E. & I. App. 757 ; 41 L. J. Q. B. 
277 ; 44 L. J. Q. B. 169. 

(7) 7 E. & I. Ap. 763 ; 44 L. J. Q. B. 172. 

(to) Cundy v. Lindsay, 1 Q. B. D. 348 ; 2 Q. B. D. 96 ; 3 Ap. Co. 459 ; 45 L. 
J. Q. B. 381 ; 46 L. J. Q. B. 233 ; 47 L. J. Q. B. 481. See also Mitchell ▼. 
Lepage, in 1816, Holt, N. P. 253 ; BouUon v. Jones, 2 H. & N. 564 ; 27 L. J. Ex. 
117 ; Loeschman v. Maehin, in 1818. 2 Stark N. P. G. 311. 

(n) 3 Ap. Ca. 463; 47 L. J. 483. 

(1995) 
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" turn out to be certain infirmities in the title. If he purchases 
"the chattel in market overt, he obtains a title which is good 
"against all the world, but if he does not purchase the chattel in 
" market overt, and if it turns out that the chattel has been found 
" by the person who professed to sell it, the purchaser will not 
" obtain a title good as against the real owner. If it turns out that the 
" chattel has been stolen by the person who has professed to sell it, 
"the purchaser will not obtain a title. If it turns out that the 
"chattel has come into the hands of the person who professed to 
" sell it, by a de facto contract, that is to say, a contract which has 
"purported to pass the property to him from the owner of the 
"property, there the purchaser will obtain a good title, even al- 
though afterwards it should appear that there were circumstances 
" connected with that contract which would enable the original owner 
" of the goods to reduce it and set it aside, because these circum- 
" stances so enabling the original owner of the goods, or of the 
" chattel, to reduce the contract and set it aside will not be allowed 
" to interfere with a title for valuable consideration obtained by some 
"third party during the interval while the contract remained unre-* 
duced." The House held that there had been no intention on the part 
Lindsay and Co. to pass the property to Blenkarn, and therefore of 
Messrs. Gundy had no title to the goods (o). 

With this case may be contrasted those cases where an agent 
"entrusted" gave a good title by virtue of the Factors Acts (p). 
£*170] *To the general rule that a person cannot give a better 
title than he has, there are a few exceptions. 

A person having a gold coin or bank note in his possession, to 
which he has no title whatever, may give a good title to it to a 
stranger. The law on these exceptions will be found in the notes 
to Miller v. Race (g). 

And a person purchasing in market overt gets a good title until 
the conviction of the thief. The law on this subject is continued 
in Chitty on Contracts and in Benjamin on Sales (r).] 



(o) See also Higgon* v. Burton, in 1857, 26 L. J. Ex. 342 ; and Cooper v. Witto- 
matt, in 1845, 1 C. B. 672 ; 14 L. J. C. P. 219. 

(p) Baines v. Swainson, 4 B. & S. 270 ; 32 L. J. Q. B. 281 ; Heyman v. Flewher, 
13 C. B. N. S. 519 ; 32 L. J. C. P. 132 ; Cole v. N. W. Bank, L. R. 9 C. P. 470; 
L. R. 10 C. P. 354 ; 43 L. J. C. P. 194 ; 44 L. J. C. P. 233 ; Vickers v. Hertz, 
L. R. 2 Sc. Ap. 113 ; Johnson v. Credit Lyonaise, L. R. 2 C. P. D. 224 ; L. R. 3 
C. P. D. 32 ; 44 L. J. C. P. 241. See post, p. 426. 

(q) Miller v. Race, 1 Sm. L. Ca. 475. 

See also Walker v. Matthews, 8 Q. B. D. 109 ; 51 L. J. Q. B. 243. 

(1996) 
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♦CHAPTER EL [*171] 

CONDITIONS PRECEDENT TO THE PASSING OF THE PROPERTY, 
IMPLIED BY LAW. 

When the parties are agreed as to the goods on which the agree- 
ment is to attach, the presumption is, that the parties intend the 
right of property to be transferred at once, unless there be some- 
thing to indicate a contrary intention. An agreement, therefore, 
concerning the sale of specific or ascertained goods, is primd facie 
a bargain and sale of those goods. But this arises merely from the 
presumed intention of the parties, and if it appear that the parties 
have agreed, not that there shall be a mutual credit by which the 
property is to pass from the vendor to the purchaser and the pur- 
chaser is to be bound to the vendor for the price, but that the ex- 
change of the money for the goods shall be made on the spot, no 
property is transferred, for it is not the intention of the parties to 
transfer any. In other words, a contract for the Bale of specific 
chattels, is primd facie a contract to transfer the property, in con- 
sideration of the purchaser becoming bound to pay the price ; but 
if the parties choose so to agree, it may be a contract to transfer 
the property, in consideration of the purchaser actually paying the 
price, and not merely of his engagement so to do. 

In the earlier English law books, it seems to be assumed that all 
agreements are of this ready money character unless there is some- 
thing to indicate a contrary intention. Thus in Noy*s Maxims (a), 
it is said, "In all agreements there must be quoid pro quo presently, 
" except a day be expressly given for the payment, or else it is no- 
" thing but communication. * * * If the bargain be that you shall 
" give me 10J. for *my horse, and you gave me one penny [*172] 
" in earnest, which I accept, this is a perfect bargain, you shall 
" have the horse by an action on the case, and I shall have the 

money by an action of debt If I say the price of a cow is 4£, 
" and you say you will give me 4£, and do not pay me presently, 
" you cannot have her afterwards without I will, for it is no con- 
" tract; but if you begin directly to tell your money, if I sell her to 
" another, you shall have your action on the case against me. * * 
"If I sell my horse for money, I may keep him until I am 
" paid, but I cannot have an action of debt until he be delivered, 
" yet the property of the horse is, by the bargain, in the bargainee 
" or buyer; but if he presently tender me my money, and I refuse 
" it, he may take the horse, or have an action of detinue; and if. 

(a) Noy'* Maxims, pp. 87, 88, 89. 
(1997) 
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" the horse die in my stables, between the bargain and delivery, I 
" may have an action of debt for the money, because by the bargain 
" the property was in tho buyer." 

The part payment, or naming a day for payment, clearly in- 
dicates an intention in the parties that they should have some time 
to complete the sale by payment and delivery, and that they should 
in the meantime be trustees to each other, the one of the property 
in the chattel, the other of the price; and Noy was of opinion that 
the law, in such a case, executed their intention, and transferred the 
property at once subject to the vendor's rights. In the case which 
he puts of the cow, there was nothing to indicate such an intention 
to give time, and he seems to think that it was to be presumed, that 
such an intention did not exist This presumption was, probably, 
reasonable and just in the simplicity of early times, but with the 
change of customs the presumption also has changed, and in modern 
times (at least in commercial transactions), the parties are taken 
to contemplate an immediate transfer of the property in the goods, 
and an immediate obligation to pay the price, with a reasonable 
time for delivery and payment, unless there be something to show 
a different intention. " Generally speaking," said Bayley, J. in 
Simmons v. Swift (b), "where a bargain is made for the purchase 
[*173] "of ♦goods, and nothing is said about payment or delivery, 
" the property passes immediately, so as to cast upon the purchaser 
" all future risk, if nothing remains to be done to the goods, al- 
though he cannot take them away without paying tho price." 
But where the presumption is rebutted, either from tho nature of 
the transaction, or from other circumstances that show that the 
transaction is an exchange for ready money, the modern law does 
not differ from the ancient Thus in the case of Bussey v. Barnett 
(c), in 1842, the Exchequer held, that where goods were 6old and 
delivered in a retail shop, the nature of the transaction showed, 
that the goods and money were to be exchanged simultaneously, 
and, consequently, that proof that the money had then been paid, 
amounted in legal effect to proof that the purchaser never was in- 
debted to the seller, and not, that having been indebted, he had 
paid the debt 

In Bishop v. Shilitto (d), in 1819, the plaintiff brought an action 
of trover for some iron which had been delivered by him to the de- 
fendant under a contract, by which the defendant was to take cer- 
tain bills out of circulation, which had not been done. The defen- 
dant's counsel objected, that the property had been transferred, 
and that the proper remedy was by an action on the contract Chief 
Justice Abbott, however, left it to the jury to say, whether it was 
part of the agreement that the delivery of tho iron and tho re-de- 
livery of the bills, were to be contemporaneous; and the jury hav- 
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Simmons v. Swift, 5 B. & C. 862. 
Buasey v. Barnett, 9M.&W. 312. 
Bishop v. Shilitto, 2 B. & A. 329, n. 

(1998) 
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ing found that it was, the Chief Justice, and afterwards the full 
Court, held the plaintiff entitled to recover. 

However, except under particular circumstances, the parties to an 
agreement concerning the sale of specified chattels are taken to in- 
tend an immediate transfer of the right of property from the vendor 
to the purchaser, and the law fulfils their intention, and transfers 
the right of property accordingly. But there is nothing to prevent 
the parties from coming to an agreement that the property shall be 
transferred when *and not till certain conditions have been [*174] 
performed; when the agreement is of that nature, the law fulfils 
the intention of the parties. The property is not transferred be- 
fore the performance of the conditions; if nothing has occurred in 
the meantime to prevent it, the property is transferred as soon as 
the conditions are performed. 

Where, therefore, the agreement is for the sale of goods, and 
also for the performance of other things, it becomes important to 
ascertain whether the performance of any of those things is meant 
to precede the vesting of the property or not This is a question 
of the construction of the agreement, and it may often happen that 
the parties have expressed their intention in a manner that leaves 
no room for doubt (e) ; when, however, they have not done so in 
express terms, the intention must be collected from the whole 
agreement, and the Courts have since the beginning of this century 
adopted for this purpose some rules of construction which are, per- 
haps, some of them a little artificial. These rules, of which there 
is no trace in the Reports before the time of Lord EUenborough, 
are laid down since the time of that learned judge as rules of 
English law, in terms nearly equivalent to those in which they are 
laid down as rules of civil law. 

They are twofold: the first is that where, by the agreement, the 
vendor is to do anything to tho goods for the purpose of putting 
them into that state in which the purchaser is to be bound to ac- 
cept them, or, as it is sometimes worded, into a deliverable state, 
the performance of those things shall (in the absence of circum- 
stances indicating a contrary intention) be taken to be a condition 
precedent to the vesting of the property. - 

The second is, that where anything remains to be done to the 
goods for tho purpose of ascertaining the price as by weighing, 
measuring, or testing the goods where the price is to depend on 
the quantity or quality of the goods; the performance of those 
things, also, shall be a condition precedent to the transfer of the 
property, although the individual goods *be ascertained, [*175] 
and they are in the state in which they ought to be accepted. 

The first of these rules seems to bo founded in reason. In gen- 
eral, it is for the benefit of tho vendor that the property should 
pass ; the risk of loss is thereby transferred to the purchaser, and 

(e) See post, p. 196. 
(1999) 
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as the vendor may still retain possession of the goods, so as to re- 
tain a security for payment of the price, the transference of the 
property is to the vendor pure gain. It is, therefore, reasonable, 
that where by the agreement the vendor is to do something before 
he can call upon the purchaser to accept the goods as correspond- 
ing to the agreement, the intention of the parties should be taken 
to be, that the vendor was to do this before he obtained the benefit 
of the transfer of the property. The presumption does not arise, 
if the things might be done after the vendor had put the goods in 
the state in which he had a right to call upon the purchaser to ac- 
cept them, and would be unreasonable where the acts were to be 
done by the buyer, who would thus be rewarded for his own default 

The second rule seems to be somewhat hastily adopted from the 
civil law, without adverting to the great distinction made by the 
civilians between a sale for a certain price in money, and an ex- 
change for anything else. The English law makes no such distinc- 
tion, but, as it seems, has adopted the rule of civil law, which seems 
to have no foundation except in that distinction (/). In general, 
the weighing, &c., must, from the nature of things be intended to 
be done before the buyer takes possession of the goods, but that is 
quite a different thing from intending it to be done before the vest- 
ing of the property; and as it must in general be intended that both 
the parties shall concur in the act of weighing, when the price is to 
depend upon the weight, there seems little reason why, in cases in 
which the specific goods are agreed upon, it should be supposed to 
be the intention of the parties to render the delay of that act, in 
which the buyer is to concur, beneficial to him. Whilst the price 
[*176] remains unascertained, *the sale is clearly not for a certain 
sum of money, and therefore does not come within the civilian's 
definition of a perfect sale, transferring the risk and gain of the 
thing sold ; but the English law does not require that the consid- 
eration for a bargain and sale should be in moneys numbered, pro- 
vided it be of value. 

Still both the rules seem to be now firmly established as English 
law, though, as has been already stated, only [since the beginning 
of this] century, and then, it seems, adopted directly from the civil 
law. The reader will find some extracts from Pothier in a subse- 
quent part of this work, and by comparing them with the language 
of the Judges in the cases, he will judge of the accuracy of this 
opinion. The rules now rest upon the authority of the English 
decided cases, and cannot be questioned on the ground of their re- 
cent introduction into English law. 

The first case reported in which these rules are alluded to as 
rules of English law, is that of Hanson v. Meyer (gr), as recently 
as the year 1805. The facts of that case were, that Meyer having 

(f) See post, p. 242, for further remarks on this point, and page 252. 
\g) Hanson v. Mtyer, 6 East, 614. 

(2000) 
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sold the whole of a parcel of starch in a warehouse at 6L per cwt, 
directed the warehousemen to weigh and deliver the starch. Part 
of the starch was weighed and delivered, but before they had 
weighed the rest the purchasers failed, and Meyer, who was unpaid, 
countermanded the order to the warehousemen and took away the 
unweighed starch, and the assignees of the bankrupt purchasers 
brought an action of trover against him for so doing. The Court 
of King's Bench decided in favour of the defendant The judg- 
ment of the Court was delivered by Lord Ellenborough, who ob- 
served, that by the terms of the particular contract, the price was 
made to depend upon the weight. " The weight, therefore, must 
4 'be ascertained, in order that the price may be known and paid, 
" and unless the weighing precede the delivery, it can never for 
" those purposes effectually take place at all." The judgment was 
carefully worded, so as to decide no more than that this made the 
♦weighing a condition precedent to the purchaser's right to [*177] 
take possession, or as Lord Ellenborough worded it, their "complete 
present right of property ;" but though not deciding anything as 
to the vesting of the general property in the purchasers, it was an 
indication of the opinion of the Court of King's Bench. 

The next case was Hinde v. Whitehouse (h), in 1807, a year 
later and in the same Court There sugar lying in a bonded 
warehouse was sold by auction, on conditions of which the material 
part, as far as regards this point, was as follows : "The highest 
bidder to be the purchaser; to be at the purchaser's risk from the 
time of. sale * *. The duties are not yet paid, but we intend pay- 
ing them to-morrow morning." The next morning was a holiday 
at the custom-house, and therefore the duties could not be paid, 
and before the custom-house opened again, the sugar was consumed 
by an accidental fire. The question in the cause was stated by Lord 
Ellenborough to be, " whether enough had taken place to change 
" the property, and make them the goods of the purchaser ;" and it 
was decided that the sale was complete " within the meaning of the 
parties to the conditions." " The words ' time of sale, 9 and 'high- 
"est bidder to be purchaser? "said Lord Ellenborough, "all evidently 
" relate to the transaction of selling at the time and place of auo- 
" tion, which was considered between them as effectual for the pur- 
" pose of transferring the property, and the consequent risk of loss 
"from the buyer to the seller, notwithstanding the intermediate 
"right of custody or lien upon the goods in the crown, until the 
"duty should be paid." This case, therefore, decided that the prop- 
erty passed, because such was the intention of the parties appearing 
by the agreement in that particular case. 

The rules were first applied as the ground on which the judg- 
ment of the Court turned in Rugg v. Minett (i), in 1809. There 

(h) Hinde v. Whitehwse, 7 East., 558. 
(i) Bugg v. Minett, 11 East, 210. 

9 CON. OF SALE. (2001) 
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[*178] Rugg bought 24 lots of turpentine out of 27, *which were 
sold by auction. By the terms of the sale, 25 out of the 27 lots 
were to be filled up by the sellers from the other two, and so 
made to contain each a specified quantity, and the two last lots 
were then to be measured and paid for according to their contents; 
Jtugg's purchase included these two lots of uncertain quantities. 
The three lots which were not purchased by Rugg were filled up 
and removed, so that Bugg was clearly entitled to have the whole 
of what remained, and no difficulty could arise from the subject- 
matter of the sale not being ascertained. Bugg paid about 2000Z. ' 
on account of the turpentine; the greater part of the lots were filled 
up, and the others were being filled up, when, by an accidental fire, 
the whole was consumed, no part having been delivered. Bugg 
brought an action in the King's Bench to recover the 20002. he had 
paid on account, and the Court held that all those lots which were 
filled up before their destruction were the property of the pur- 
chaser ; and that the sellers were entitled to retain their price, but 
that the others remained the property of the seller, who must there- 
fore refund the price received on account of them. The test ac- 
cording to Lord Ellenborough, was whether " everything had been 
" done by the sellers which lay upon them to perform in order to 
" put the goods in a deliverable state." And Bayley, J., said that 
" if the sellers meant to relieve themselves from all further respons- 
" ibility they should have, done what remained for them to do, 
" until that was done the property remained in them" (k). 

This decision was soon followed by a variety of cases in which 
the principle was recognised (/), though in most of them it was not 
necessary for the decision of the case then before the Court, as in 
[*179] some the goods were not specified, *and in others the ques- 
tion was whether there was an actual delivery of the possession, as 
well as a change in the property ; but in one or two cases the deci- 
sion was on the very point. 

In Zagury v. Furnell (m), in July, 1809, about two months after 
Rugg v. Minett (n), where the contract was for the sale of 289 bales 
of goatskins, containing five dozen in each bale, at the rate of 1Z. 
17s. Qd. per dozen ; and it was proved that the custom of trade 
was for the seller to count the bales before delivery, and that these 
bales were all consumed by fire before they were counted. Lord 
Ellenborough, at Nisi Prius, decided, " that as the enumeration of 

(k) [The Judges who decided this case appear from the report to have treated 
it rather as one governed by an inflexible rule of law, than as one to be gov- 
erned by that rule only where the parties themselves have not indicated their 
intention ; and probably this case and Simmons v. Swift, 5 B. & C. 857, next 
page, would be explained if the point arose again ; see the judgments in 
Martineau v. Kitching, L. R. 7 Q. B. 450 and 454; 41 L. J. Q. B. 227.] 

(I) Wallace v. Breeds, 13 East, 522 ; Busk v. Davis, 2 M. & S. 396 ; Withers v. 
Zy», 4 Camp. 237. 

(m) Zagury v. Furnell, 2 Camp. 240. 

(n) Bugg v. Minett, 11 East, 210. 

(2002) 
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" the skins was necessary to ascertain the price, this was an act 
" for the benefit of the seller, and as the act remained to be done 
" when the fire happened, there was not a complete transfer to the 
" purchaser, and the skins continued at the seller's risk." 

And in Simmons v. Swift (o), which was decided by the King's 
Bench, in 1826, after Lord Ellenborough's death, the Court held 
that where a particular specified stack of bark was sold at 9Z. per 
ton, the property did not pass until it was weighed, for from the 
nature of the contract it was a necessary part of it that it should 
• be weighed, and the concurrence of the seller in the act of weighing 
was necessary. Bayley, J., said that " generally speaking, where a 
" bargain is made for the purchase of goods and nothing is said 
" about payment or delivery, the property passes immediately, so as 
" to cast upon the purchaser all future risks if nothing further 
" remains to be done to the goods, although he cannot take them 
" away without paying the price. If anything remains to be 
" done on the part of the seller, until that is done the property is 
" not changed (p)" 

[In Logan v. Le Mesurier (q), in 1847, in the Privy Council, the 
sale was of a raft of red pine timber, lying at *the date of the f *180] 
sale up the river, to be delivered at Quebec, consisting of 50,000 
feet more or less, to be paid for at 9£d. a foot The raft was 
floated to Quebec, where the greater portion of the timber was lost 
in a storm. The Court held that the property had not passed, and 
that the money paid could be recoverd back. After the storm the 
purchasers collected some of the timber, dressed and shipped it on 
their own account, but the Court held that this could not be taken 
as an admission 'that the property had passed, when the contract 
showed .that it did not so pass (r). 

In Acraman v. Morrice (s), in 1849, the plaintiffs were the 
assignees in bankruptcy of Swift the vendor, a timber merchant ; 
the defendant was a timber merchant in London. 

The course of dealing between Swift and the defendant had been 
for the defendant to inspect the felled trees belonging to Swift and 
to measure and mark such portions as suited him. Swift then cut 
off the rejected portions and carried the rest at his own cost to 
Chepstow, where he delivered it to the defendant At the time of 
Swift's bankruptcy the timber, the subject of this action, had been 
marked, measured, and paid for by the defendant ; but the rejected 
portions had not been cut off. The timber was then lying in the 
Forest of Monmouth, and the defendant, who had probably heard 
of Swift's bankruptcy, himself cut off those parts and carried the 
rest away. The Court held that the property had not passed. 

(o) Simmons v. Swift, 5 B. & C. 857. " 

(p) The note to Rugg v. Minett, 11 East, 210, on the preceding page, seems 
to be applicable to this case also. 

(q) Logan v. Le Mesurier, 6 Moo. P. C. 116 ; 11 Jur. 1091. 
) See also BosweU v. KUborn, 15 Moo. P. C. C. 309 ; 8 Jnr. N. 8. 433. 
i Acraman v. Morrice, 8 C. B. 449 ; 19 L. J. C. P. 57. 

(2003) 
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In this and the preceding case, the action of the purchasers long 
after the contract would hardly be evidence of what was the inten- 
tion of the parties at the date of the contract. 

In Turley v. Bates (t) f in 1863, the contract as found by the jury 
was for the sale of an entire heap of fire-clay at 2s. a ton, the buyer 
to take it away at his own expense, in his own carts, and to have it 
weighed at a certain machine. 

On three or four occasions the defendant had carted away portions 
[*181] of the heap and had had them weighed, but on the *last 
occasion he carted away a portion of the heap, and put it into a 
barge, and the plaintiff observing what was going on, followed, 
and by agreement the amount in the barge was taken at 22 tons. 
The judgment of the Court, consisting of Pollock, C. B., Bramwell 
and Channell, B. B., was delivered by Channell, B., who, after 
referring to the cases on this subject, and to the rule that the 
property does not pass where anything remains to be done to the 
goods for the purpose of ascertaining the price, said, " From a con- 
" sideration of these cases, it appears that the principle invplved in 
" the rule above quoted is, that something remains to be done by the 
"seller. It is, therefore, very doubtful whether the present case 
" comes within the principle of the rule. But, however that may 
" be, it is clear that this rule does not apply if the parties have 
" made it sufficiently clear whether or not they intend that the 
" property shall pass at once, and that their intention must be 
" looked at in every case." The Court held that in this case, that 
intention had been expressed, and that the property had passed. 

In Kershaw v. Ogden (it), in 1805, the facts were that the de- 
fendant had contracted to purchase 4 specified 'stacks of cotton 
waste at Is. 9d. a pound, and to send his own packer and sacks and 
carts to remove them. The defendant sent his packer with 81 
sacks, into which the 4 stacks were put Two days afterwards 21 
of the sacks were weighed and taken to the defendant's warehouse, 
and returned to the plaintiff the same day as not being of the de- 
sired quality. The sale was not a sale by sample. The other sacks 
were not weighed, but the Court, consisting of Pollock, C. B., Mar- 
tin and Bramwell, BB., held that the property in all the 81 sacks 
had passed. Pollock, C. B., considered the case the same as Turley 
v. Bates (x). Martin, B., said, " The question depends upon what 
" was the contract, and the jury have found that it was a contract 
" to buy four stacks of cotton waste specifically agreed upon, more 
" or less, taking them for better or worse. If that finding is 
[*182] *" correct, of which I entertain no doubt, the result is that 
" the property in the four stacks passed to the defendants.' 1 

In the case of Young v. Matthews (y), in 1866, Moxon, a brick- 

(0 Turley v. Bates, 2 H. & C. 200 ; 33 L. J. Ex. 43. 

(«) Kershaw v. Ogden, 34 L. J. Ex. 159 ; 3 H. & C. 717. 

(x) Turley v. Bates, 2 H. & C. 200 ; 33 L. J. Ex. 43. 

(y) Young v. dfatthews, L. B. 2 C. P. 127 ; 36 L. J. C. P. 61. 

(2004) 
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maker, was indebted to Northern, and applied to him for a farther 
advance, which Northern made in consideration of Moxon selling 
him 1,300,000 bricks at 26a. per 1000. Northern then sent Lucas 
to the brickfield with a delivery order for the bricks signed by 
Moxon ; Moxon's manager told Lucas that he might have them as 
soon as a man who was in possession under the landlord's distress 
for £300, was paid. The manager pointed out three clumps of 
bricks, one of which was finished, and which he said should be 
taken first ; another, still burning, which would be ready when the 
first had been taken ; and a third, which was being formed of 
moulded bricks preparatory to burning, and stated that he would 
hold and deliver them to Northern's order. The £300 was not 
paid. Moxon became bankrupt, and the landlord then sold enough 
bricks to pay himself, and Northern sold the remainder to the de- 
fendant, who carried them away. The creditors' assignee brought 
trover. The Court, consisting of Erie, C. J., Willes, Byles, and 
Keating, JJ., held that the property had passed to Northern. 

The judgment of the Court turned on the expressed intention of 
the parties. Erie, C. J., said, "There is no doubt that the parties 
" could pass the property in all the bricks, whether finished or not, 
" if such was their intention ; and what passed amounted to this : 
" Northern's agent said, * Are all these appropriated to my princi- 
" 'pal ?' and the seller's agent said 'Yes.' " 

In Martineau v. Kitching (z), in 1872, the plaintiffs, who were 
sugar refiners, carried on business as follows : They refined the 
sugar, ran it into moulds holding from 38 to 42 lbs., forming sugar- 
loaves ; they marked each sugar-loaf, called a titler, with a distinc- 
tive number, and placed the titlers in their warehouse. The titlers 
♦were sold at so much per cwi, but were not weighed until [*183] 
they were* delivered out of the warehouse to the purchaser. 

The defendant purchased a number of titlers marked as above, at 
bo much per cwt, the contract being that they were to be paid for 
at one month, and to remain " at seller's risk for two months." He 
paid the price as calculated approximately, and resold certain of the 
titlers, which were given up to the sub- purchasers on the produc- 
tion of the defendant's orders of delivery, and weighed on delivery. 
The remainder were consumed in a fire after the expiration of two 
months, and before they had been weighed. The defendant refused 
to pay for them on the ground that the property had not passed, 
and that he was not bound to pay for them until it had passed; 
it was agreed that the payment he had made should be considered 
as made to another account 

It seems tolerably clear from the judgments, that if it had been 
necessary to decide whether the property had passed or not, the 
Court would have held that it had passed, but the case was decided 
on the words of the contract, *• at seller's risk for two months," which 
showed that after two months they were to be at the buyer's risk 
(z) Martineau v. Kitching, L. R. 7 Q. B. 436 j 41 L. J. Q. B. 227. 
(2005) 
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no matter where the property was. As Blackburn, J., said (a), 
'* If yon show that the risk attached to the one person or the other, 
" it is a very strong argument for showing that the property was 
" meant to be in him. But the two are not inseparable. It may 
" be very well that the proDerty shall be in the one and the risk in 
"the other."] 

The rule is further illustrated by a class of cases in which it has 
been decided that where the agreement is that one party shall make 
and deliver some chattel, no property passes before the chattel is 
complete and in a deliverable state, unless there be something pecu- 
liar in the agreement. In several of these cases the decision of the 
Court, that no property passed seems to have been given because 
the individual chattel had not been ascertained. 

If it appear from the agreement that the intention of the 
[*184] *parties is that the property shall pass presently, the prop- 
erty does pass, though there remain acts to be done by the vendor 
before the goods are deliverable. It is to be observed that whilst 
the vendor is unpaid it is exclusively for his interest that the prop- 
erty should pass as he gets rid of the risk; but when he is partially 
or entirely paid it may be for the benefit of the purchaser, for in 
the event of a paid vendor becoming insolvent the purchaser, if the 
property has passed, has the goods as a security for his money, but 
if it has not passed he can but at best recover such a proportion of 
the price paid as the estate of the insolvent can furnish. If, there- 
fore, it appears by the agreement that the parties intended the price 
to be paid before the goods were put in a deliverable state, it affords 
an argument that the parties intended the property also to pass 
before the goods were in a deliverable state; and if the whole agree- 
ment show that such was the intention, the property does pass. 

[In Mucklow v. Mangles (b), in 1808, Boyland, who was a barge 
builder, contracted with Pocock to build him a barge. Pocock 
advanced him money on account from time to time to the full value 
of the barge, and when it was nearly finished Pocock's name was 
painted on the stern, but the report does not say by whose orders. 
Two days after it was finished it was seized under an execution. 
The court held that the property had not passed to Pocock. Heath, 
J., said, "A tradesman often finishes goods which he is making in 
"pursuance of an order given by one person, and sells them to 
" another; if the first customer has other goods made for him within 
" the stipulated time, he has no right to complain; he could not bring 
"trover against the purchaser for the goods so sold." 

The authority of this case has been considerably weakened by 
later decisions, and Best, C. J., and Park, J., in Carruthers v. Payne 
(c), doubted whether it would be followed if precisely the same 
facts came before the Court again. 

a) L. R. 7 Q. B. 454 ; 41 L. J. Q. B. 237. 

b) Mucklmo v. Maugles, 1 Taunt. 318. 

c) Carruthers v. Payne, 5 Bing. "270. 

(2006) 
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*In Woods v. Russell(d), in 1822, Paton, a shipbuilder, con- [*185] 
tracted to build a ship for the defendant, to be paid for by four instal- 
ments. The first and second were duly paid. When the ship was riear- 
ing completion the defendants chartered her for a voyage, with Paton's 
privity, and sho was measured, also with Paton's privity, to the in- 
tent that the defendant might have her registered in his own name. 
Paton signed the necessary certificate of her build, and she was 
registered in the defendant's nqme, and the third instalment was 
then paid. The ship was not finished, and Paton's men continued 
at work on her. Paton became bankrupt, and two days afterwards 
the defendant took possession, and by his orders a rudder and some 
cordage, which Paton had bought for the ship, were taken from Pa- • 
ton's premises. Two days after that she was launched. The fourth 
instalment was never paid. The Court considered that the rudder 
and cordage, having been bought specifically for the ship, although 
not actually attached to it, were on the same footing, % and held that 
the property had passed in the ship, rudder and cordage (e). 

In Clarke v. Spence (/) in 1836, the facts were much the same as 
in Woods v. Russell (d), and after consideration the Court held that ' 
the property had passed, and Williams, J., delivering the judgment 
of the Court, put the decision on what appears to be the true 
ground. After referring to the language of Abbott, C. J., in Woods 
v. Russell (d),he continued, " The payment of the instalments may 
" indeed be evidence that the purchaser has approved of the fabric 
" so far as it has been constructed, and may therefore, as it were, 
" ratify the appropriation made by the builder; but in itself it can 
" operate nothing, unless it be by the contract made a condition 
" precedent to the vesting of the property. It is not so made by 
" the contract in question in express terms; neither was it in the 
" case of Woods v. Russell (<£); *but we apprehend that the [*186] 
" judgment in that case is founded on the notion that provision for 
" the payment regulated by particular stages of the work is made in 
" the contract, with a view to give the purchaser the security of cer- 
" tain portions of the work for the money he is to pay, and is 
" equivalent to an express provision that on payment of the first 
" instalment the general property in so much of the vessel as is 
"then constructed shall vest in the purchaser."] 

In Laidler v. Burlinson (g), in lo37, a shipbuilder entered into 
an agreement with several parties, of whom the plaintiff Laidler 
was one, by which he was to complete a vessel then in his yard, and 
they were .to take shares in the vessel and pay portions of the price. 
Before the vessel was complete Laidler, who was to take one-fourth 
of the vessel, paid the builder in advance, but that was voluntary 

(d) Woods v. Bussed 5B. & Aid. 942; 1 D. & R. 587. 

(e) Carruihers v. Payne, in 1828, 5 Bing. 270; G<m v. Quinfon, in 1842, 3 M. 
& G. 865; Ex parte Lambton, 1875, 10 Ch. Ap. 414; 44 L. J. Bank. 81. 

(/) Clarke v. Spence, 4 A. & E. 448. 
(g) Laidler v. Burlinson, 2M.&W. 602.. 

(2007) 
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on his part, as it was no part of the original agreement; then 
the builder became bankrupt, and the Exchequer decided that the 
property of the incomplete vessel was in the bankrupt, and conse- 
quently that his assignees were entitled to it, and that Laidler had 
no specific interest in the vessel Parke, B., in the course of the 
argument said, that, " If the parties agreed to buy that particular 
" ship when complete, the property would not pass, though the 
" builder could not comply with the contract by delivering another 
"vessel." And in delivering judgment, Lord Abinger said, "A 
"man may agree to purchase a ship when finished, or as she then 
" stands. Of which sort is this contract ? Did it pass the property 
" to the purchaser presently, or was it to pass when the ship was 
" finished ? I think it is of the latter description." And Parke, 
B., said, "It was an entire contract to purchase the ship when fin 
" ished, and no property passed till then." 

[In Tripp v. Armitage (h) y in 1839, Bennett had contracted to 
build an hotel for the defendants. Other parties had contracted for 
the painting, glazing, and ironwork. The money was to be paid by 
[*187] instalments, and at the time when Bennett *became bank- 
rupt the defendants had advanced him more money than he was 
entitled to by the contract, on the security of all the materials 
which had been or should be brought by him on to the premises. 
Before his bankruptcy he had brought some window frames on to 
the premises, which had been approved of by the clerk of the works 
appointed by the defendants, and he had then taken them away to 
his own workshops for the purpose of having some pulleys fitted to 
them. Bennett's assignees claimed them, and the Court held that 
the property had not passed to the defendants. Both Lord Abin- 
ger, C. B., and Parke, B., put their judgments on the ground that 
this was not a contract of sale of a specific chattol, as in Clarke v. 
Spenee (i) and other cases, but a contract to do work, i. e. to build 
an hotel, to which was incident the supplying and fixing of win- 
dow frames. If the frames had been fixed to the freehold then the 
case would have been different, and the frames would have come 
within the agreement as having been brought upon the premises. 
The Court seems to have considered the case as an advance of 
money to enable a contractor to carry out his work made on the se- 
curity of goods which had been at the date of the agreement, or 
might afterwards be, affixed to the freehold. The approval of the 
clerk of the works was considered to be merely an assent to the 
suitability of the materials (k). 

In Baker v. Gray (I), in 1856, it was agreed that a shipbuilder 
should build a ship for the defendant, to be paid for by instalments, 

(h) Tripp v. Armitage, 4M.&W. 687. 
ft) Clarke v. Spence, 4 A. & E. 448. 

(A;) See also Williams v. Fitzmaurice, in 1858, 3 H. & N. 844, where, how- 
ever, this point does not appear to have been urged. 
(I) Baker v. Gray, 17 C. B. 462 ; 25 L. J. C. P. 161. 

(2008) 
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and that the property in the ship should pass to the defendant on 
payment of the first instalment, and that in case the builder should 
not complete the vessel within the time agreed upon, it should be 
lawful for the defendant to take possession of and finish her, "using 
" such of the materials of the builder as should be applicable for 
'the purpose." The builder being in arrear, the defendant did take 
possession, and he also removed a considerable quantity *of [*188] 
timber which the builder had provided and prepared for the building 
of the ship, from the builder's yard and placed it inside the hull of 
the ship, but up to the date of the builder's bankruptcy, he had not 
actually used it in the construction of the ship. It was held that as 
he had not in fact used it, the property in the timber passed to the 
assignees on the bankruptcy (m). 

In Wood v. Bell (?*), in 1856, Joyce, a shipbuilder, agreed to 
build a steamship and engines for the plaintiff, to be paid for by 
instalments. The building of the ship and engines went on con- 
temporaneously in the same yard. The plaintiff made advances to 
Joyce, which Joyce acknowledged to be advances on the ship. The 
ship and engines were built under the superintendence of the plain- 
tiff's inspector, and the plaintiff's name was stamped on the keel. 
There was ample evidence that both the engines and a number of 
plates lying in the yard were appropriated to this contract, but 
neither the engines nor those plates had been fixed in their places. 
Joyce, before his bankruptcy, admitted that the ship belonged to 
the plaintiff. Lord Campbell, C. J., delivering the considered 
judgment of the Queen's Bench, held that the property in both the 
ship, and the engines and plates, had passed to the plaintiff, and 
this judgment was affirmed on appeal to the Exchequer Chamber so 
far as the ship was concerned, but reversed as to the engines and 
plates. Jervis, C. J., delivering his judgment, in which Pollock, C. 
B., Alderson, B., Cresswell, Crowder, Willes, JJ., and Bramwell, B., 
concurred, said, "the question is, what is the ship ? not, what is 
" meant for the ship ? I think those things pass which have been 
"fitted to the ship, and have once formed part of her, as, for in- 
stance, a door hung upon hinges, although afterwards removed 
" for convenience. I do not think the circumstance that materials 
"have been fitted and intended for the ship makes them part of the 
"ship." 

♦The judgment of the Queen's Bench on this point seems [*189] 
to be the one more consistent with the recent authorities. If the 
true principle be, that where an advance is made on the security of 
specified although unfinished articles, the law considers that as 
every strong evidence to show that an intention to pass the prop- 
erty existed, then that argument, which is used to show that the 
property in the ship has passed, is precisely applicable to show that 

(m) Rouch v. Great Western Sy. Co., 1 Q. B. 51. 

(n) Wood v. Bell, 5 E. & B. 772 ; and 25 L. J. Q. B. 148 ; 6 E. & B. 355 ; and 
25 L. J. Q. B. 321. 

(2009) 
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the property in the engines and plates passed. The property 
should pass for the same reason, and not because one thing has be- 
come, or was intended to become, a part of the other (o). 

In the Anglo-Egyptian Navigation Company v. Bennie, (p), in 
1875, the plaintiffs were the owners of a steam ship whose engines 
and boilers required considerable repairs and many new parts. The 
defendants contracted to do the whole of the work for 58002., pay- 
ment by instalments to be paid on the certificate of the plaintiffs 
inspector. The defendants proceeded with the work while the ship 
was at sea, and on the certificate being given received payment of 
one instalment The plaintiffs then heard of the loss of the ship at 
sea, and in due course paid a second instalment The defendants 
subsequently heard of her loss, and at the time of hearing of it had 
completed about three quarters of the work. The plaintiffs de- 
manded from the defendants those parts which had been made and 
approved when the instalments were paid, on the ground that the 
property had passed to them. But the Court held that it had not 
passed, adopting Mr. Benjamin's argument that the complicated 
nature of the contract made it impossible to attribute the instal- 
ments to any particular part of the work ; and that the object of the 
stipulation as to instalments was to lessen the defendants' risk, for 
they would not have been able to make a claim to a penny until the 
whole job had been completed but for that stipulation.] 

Where by the agreement the vendor is to do things which . 
[*190] *may be done after the goods are in such a state that the 
vendor might call upon the purchaser to accept them, the perform- 
ance is not presumed to be a condition precedent to the vesting of 
the property. Thus where the vendor agrees to pay warehouse 
rent for the goods for some time after the sale, it has been decided 
that the property is transferred before the rent is paid. Hammond 
v. Anderson (g), in 1804, Greaves v. Hepke (r), in 1818. 

There may be property by estoppel 

There are some cases in which it has been held that the property 
was changed, though acts necessary to put the goods in a deliver- 
able state remained to be done by the vendor, but it will be found 
on examination that the party against whom it was held in those 
cases that the property was changed had more or less distinctly made 
a statement that it had been changed, and that the decisions were 
made on that ground. A party's statement is always evidence 
against himself. In general it is not conclusive against him, and 
he may set up as his case that his previous statement was a mistake 

(o) Sec also McBain v. Wallace, in 1881, 6 Ap. Ca. 5RS. 

(p) Anglo-Egyptian Navigation Co. v. Rennie, L. ,R. 10 C. P. 271 ; 44 L. J. C. 
P. 130. 

(q) Hammond v. Anderson, 1 N. R. 69. 
(r) Greaves v. Hepke, 2B.&A. 131. 

(2010) 
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or even a falsehood, and then the question for those who try the 
cause is, whether his former statement or his present evidence is 
more worthy of belief. Much, of course, must depend, on the de- 
gree of deliberation with which the former statement was made, 
and the means which he had at the time of knowing the truth. But 
though in general a statement is not conclusive against the party 
who makes it, yet there are exceptions in which the law does not 
permit the party to avail himself of the inaccuracy of his assertion, 
and in technical language he is estopped from setting up the truth 
against his former statement " The rule of law, 9 ' said Lord Denman, 
in delivering the judgment of the King's Bench, in Pickard v. Sears 
(8), "is clear, that where one by his words *or conduct [*191] 
" wilfully causes another to believe the existence of a certain state 
" of things, and induces him to act on that belief so as to alter his 
"own previous position, the former is concluded from averring 
" against the latter a different state of things as existing* at the 
same time." This is a rule which within the limits applied by law 
is of great equity; for when parties have agreed to act upon an as- 
sumed state of facts, their rights between themselves are justly made 
to depend on the conventional state of facts, and not on the truth. 
The reason of the rule ceases at once when a stranger to the ar- 
rangement seeks to avail himself of the statements which were not 
made as a basis for him to act upon. They are for a stranger, 
evidence against the party making the statement, but no more than 
evidence which may be rebutted, between the parties they form an 
estoppel in law. This principle is well illustrated by those cases 
that at first sight seem inconsistent with the rule of construction 
already mentioned 

Thus in Stonard v. Dunkin (I), in 1810, Knight had agreed to 
pledge some malt lying in the defendant's warehouse to the plain- 
tiff, and the defendants gave a written acknowledgment that they 
held the malt for the plaintiff, who had advanced Knight 75002. on 
that security. The plaintiff brought trover for the malt, and the 
defence was, that Knight had become a bankrupt, and that the pro- 
perty in the malt belonged to his assignees, because it had to be 
measured before the property would pass; but Lord Ellenborough 
said, " Whatever the rule may be between buyer and seller, it is 
" clear the defendants cannot say to the plaintiff the malt is not 
" yours, after acknowledging to hold it on his account. By so do- 
" ing they attorned to him, and I should entirely overset the secur- 
" ity of mercantile dealings were I now to suffer them to contest 
"his title." 

In Hawes v. Watson (m), in 1824, the goods had been twice sold, 
and the first vendors were unpaid. The plaintiffs were bond fide 

(«) Pickard v. Sears, 6 A. & E. 474. See also Carr v. L. dbN.-W. My. Co., L. 
R. 10 C. P. 316; 44 L. J. C. P. 113. 
it) Stonard v. Dunkin, 2 Camp. 344. 
(u) Hawes v. Watson, 2 B. & C. 540. 

(2011) 
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[*192] purchasers, and had bond fide paid their immediate *vendor, 
the first purchaser, who had since become a bankrupt The action 
was trover, brought against the warehousemen. It was proved that 
the first sale to the bankrupt was at a certain price per cwt, and 
that the goods had never been weighed, and the defence was 
that they remained the property of the first vendors, and not hav- 
ing been the property of the first purchaser, could not have been 
by him rendered the property of the plaintiffs; but it was proved 
that before the plaintiffs paid the bankrupt, the defendants had 
signed a note, acknowledging that by order of the bankrupt they 
had transferred the goods to the account of the plaintiffs. Abbott, 
C. J., at Nisi Prius, ruled, that whatever might be the rights of the 
original vendors, the defendants having acknowledged that they 
held the goods on account of the plaintiffs could not now dispute 
their title, otherwise they would cause an innocent man to lose his 
money. The plaintiffs had a verdict, and the Court of King's 
Bench refused to disturb it. 

In Gosling v. Birnie (x), in 1831, in the Court of Common Pleas, 
the partially paid vendor of some timber lying on the defendant's 
wharf had given the purchaser notice that if he did not pay the 
residue of the price the timber should be resold. The vendor ac- 
cordingly did resell the timber to the plaintiff, and gave him a 
written order on the defendant, at whose wharf the goods lay, to 
deliver the timber on receiving payment of a sum of money. The 
defendant, who knew all the facts, received the money, and verbally 
assented to hold the timber for the plaintiff; then the first pur- 
chaser paid the vendor the balance of the price, and the defendant 
gave him possession of the timber; for so doing the plaintiff brought 
an action of trover, to which the defence was that the plaintiff was 
not the owner of the goods, which were the property of the first 
purchaser. The Court, however, said that whether the resale was 
void as against the first purchaser or not might be a question, but 
that as against the defendant the case was clear. " The defen- 
[*193] dant," said Tindal, C. J., "is estopped by *his own admis- 
sions, for unless they amount to an estoppel the word may as 
" well be blotted from the law." 

[In Holl v. Griffin (y), in 1833, one "Wilson having goods at a 
wharfinger's at Stockton- upon -Tees, which were about to be sent to 
the defendant's wharf in London, obtained an advance from the 
plaintiff, on the security of the goods, giving him the Stockton 
wharfinger's receipt and the invoice, and at the same time instruct- 
ing the defendants to deliver the goods to the plaintiff when they 
should arrive. The plaintiff showed the wharfinger's receipt to the 
defendants, who promised to deliver the goods, but refused to do so 
when they arrived, and the Court held that trover would lie.] 



si 



Gosling v. Birnie, 7 Bing. 339. 
Holl v. Griffin, 10 Bing. 246. 

(2012) 
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In Gillett v. Hill (z), in 1834, the defendant, who was a whar- 
finger, had accepted, without any restriction, a delivery order for 
twenty sacks of flour given to the plaintiff by a person from whom 
he had purchased them, and the Exchequer held, that by so doing 
the wharfinger made evidence against himself that he had twenty 
specific sacks belonging to the vendor, which he appropriated to the 
order, and that the jury, in action of trover against the wharfinger, 
were warranted in finding that the property had been transferred 
to the purchaser in some specific sacks in his custody. It does not 
appear that the purchaser had paid the vendor or otherwise altered 
his condition in consequence of the defendant's acts, so that prob- 
ably the case did not amount to an absolute estoppel 

[In Woodley v. Coventry (a), in 1803, Clarke had purchased 350 
barrels of flour from the defendants : the flour was lying in the 
defendants' warehouse and was part of a larger quantity ; the 350 
barrels so purchased were not separated from the rest Clarke 
wishing to raise money, applied to the plaintiffs for an advance, 
and gave them a delivery order on the defendants. The plaintiffs 
before making the advance sent a clerk with it to the defendants' 
•warehouse, who made enquiry whether it was "all in [*194] 
order," and was answered " Yes," and thereupon lodged the order 
at the warehouse and it was accepted. The plaintiffs then advanced 
the money to Clarke, who subsequently absconded without paying 
the defendants for the flour ; the defendants, as unpaid vendors, 
refused to deliver the flour to the plaintiffs. Iihe plaintiffs brought 
trover. The Court held that they were entitled to recover ; the 
question being, had the defendants acknowledged that they held 
the flour on behalf of the plaintiffs ; if so, they were bound to 
deliver it or pay damages (6). 

The case of Knights v Wiffen (c), in 1870, very closely resembles 
Woodley v. Coventry (d). The facts are set out in Mr. Justice 
Blackburn's judgment, of which the following is an extract : " The 
" defendant Wiffen had in his own warehouse a large quantity of 
"barley, and he sold to Maris, 80 qrs., which on the contract 
" between him and Maris, remained in his possession as unpaid 
"vendor. No particular sacks of the barley were appropriated as 
" between Maris and Wiffen ; but at the time the contract was 
" made Maris had a right to save SO qrs. out of that barley appro- 
" priated to him ; and at the same time Wiffen, as the unpaid 
" vendor, had a right to assist on the payment of the price before 
" any part of the grain was given up. Maris afterwards entered 
" into a contract with the plaintiff, Knights, by which he sold him 

(z) Gillett v. Hill, 2 C. & M. 536. 

(a) Woodley v. Coventry, 2 H. & C. 164 ; 32 L. J. Ex. 185. 

(b) Stovdd v. Hughes, 14 East, 308; and McEwanv. Smith, 2H. L. R. 309 : 13 
Jur. 265. 

(c) Knights v. Wiffen, L. R. 5 Q. B. 660 ; 40 L. J. Q. B. 51. 

(d) Woodley v. Coventry, 2 H. & C. 164 ; 32 L. J. Ex. 185. 

(2013) 
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" 60 qrs. of the barley, and Knights paid for them. A document 
" was given by Maris to Knights, in the shape of a delivery order 
" addressed to a station-master of the Great Eastern Railway, 
" instructing him to deliver to Knights' order 60 qrs. of the barley 
"on his, Maria's, account. Knights forwarded it to the station- 
-master, enclosed in a letter authorising the station-master to 
"hold for him. The station-master went to Wiffen and showed 
[*195] " him the delivery *order and letter, and Wiffen said, 
" * All right, when you receive the forwarding note, I will 
" ' place the barley on the line.' What does that mean ? It amounts 
* to this, that Maris having given the order to enable Knights to 
"obtain the barley, Wiffen recognized Knights as the person 
14 entitled to the possession of it. * * * The defendant knew, 
" that when he assented to the delivery order, the plaintiff, as a 
" reasonable man, would rest satisfied. If the plaintiff had been 
" met by a refusal on the part of the defendant, he could have .gone 
" to Maris and have demanded back his money ; very likely ho 
" might not have derived much benefit if he had done so, but he 
" had a right to do it The plaintiff did rest satisfied in the belief, 
" as a reasonable man, that the property had been passed to him. 
" If once the fact is established, that the plaintiff's position is 
" altered by relying on the statement and taking no steps further, 
" the case becomes identical with Woodley v. Coventry (e), and 
" Hauoes v. Watson (/)." 

In Coventry v. Great Eastern Raihvag Co. (fir), in 1883, the de- 
fendants negligently gave two delivery orders for the same consign- 
ment. The plaintiff in good faith made advances on both, and the 
Court of Appeal held that the defendants were estopped from de- 
nying that they held two consignments.] 

It is evident that those cases are not authorities that the property 
had in reality been transferred, but merely that the plaintiffs had 
a right as against the defendants to treat it as if it had been trans- 
ferred. A warehouseman may make himself responsible to both 
parties : to one because he has rendered himself incapable of 
denying that the property belongs to that party, though in truth 
it does not ; and to the other, because the property in truth is his. 
This may at times be very hard upon the warehouseman, who has 
by mistake represented that the property has been transferred, when 
[*196] in fact it has not, but it behoves him to see that his *rep- 
resentations are not merely bond fide but accurate, or to abide the 
consequences of his inaccuracy. 

Effect of Express Conditions Precedent. 

The parties may indicate an intention by their agreement, to 

e) Woodley v. Coventry, 2 H. & C. 164 ; 32 L. J. Ex. 185, ante, p. 193. 
'/) Hawes v. Watson, 2 B. & C. 540, ante, p. 191. 
4 Coventry v. G. E. By. Co., 11 Q. B. D. 776 ; 52 L. J. Q. B. 694. 

(2014) 
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make any condition, precedent to the vesting of the property, and 
if they do so their intention is fulfilled. Thus if goods are sent 
for sale on approval or return, no property vests until the pur- 
chaser's approval, because that was the intention of the parties (h). 
And, as is said in Comyn's Digest, Condition (B. 13), "if .a per- 
" sonal thing be granted on a condition precedent, the property does 
"not vest till the condition performed." 

[And so also in sales by sample no property will pass, until the 
vendee has compared the bulk with the sample and assented to the 
appropriation (i), although it is very strong evidence that the goods 
have been approved of, if they are kept a longer time than is 
reasonably necessary under the circumstances (A:). J 

In the interval between the making of the agreement and the 
fulfilment of those conditions on which the property is to vest the 
purchaser has no interest in the thing itself ; and it follows as a 
necessary consequence that if in the interval a third party has fairly 
acquired an interest in the chattel, the purchaser cannot on the ful- 
filment of the conditions deprive him of it He may have a remedy 
against the vendor for breaking his agreement, by suffering this in- 
terest to be created, but he cannot take the property in derogation 
of a right acquired, whilst the agreement was only executory and 
he had no interest in the goods but only a chose in action. 

*Thus in Mires v. Solesby (I), in 1678, the owner of some [*197] 
sheep agreed with Alston that Alston should take the sheep home 
and pasture them until an agreed time, at so much a week, and if 
at the end of that time Alston would pay so much for the sheep, 
he should have them. Before the time was expired the owner sold 
the sheep to Mires, and in an action of trover by Mires against the 
servant of a purchaser from Alston, the Court decided that the 
agreement that Alston should have the sheep if he would pay such 
a sum of money at a future day, did not amount to a sale, and con- 
sequently that the sale to the plaintiff before that day was good, and 
the property of the sheep was in him. 

But if the conditions are fulfilled, and the agreement made abso- 
lute whilst the vendor remains owner of the goods, it seems that 
the agreement has the same effect as if it were then for the first 
time made without any condition, and consequently that the property 
passes at once. 

In Evans v. Thomas (m), in 1608, it is said, " If one covenants 
"with another, that if he will marry his daughter he shall have 

(h) Swain v. Shepherd, 1 M. & Rob. 223. 

(t) Bee post, p. 205. Conditions precedent as to quality. See also Jennerv. 
Smith, in 1869, ante, p. 136, L. R. 4 C. P. 270. 

(k) Beverly v. Lincoln Oas Light Co., in 1837, 6 Ad. &E1. 829 ; Moss v. Sweet, 
in 1851 ; 16 Q. B. 493 ; 20 L. J. Q. B. 167 ; Ray v. .Barker, in 1879, L. R. 4 Ex. 
D. 279 ; 48 L. J. Ex. 569 ; Couston v. Chapman, in 1872, L. R. 2 Sc. Ap. 250; 
Sanders v. Jameson, in 1848, 2 Car. & Kir. 557, on custom in such cases. 

(I) Mires v. Solesby, 2 Mod. 243. 

(») Evans v. Thomas, Cro. Jac. 172. 

(2015) 
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" such a flock of sheep. He marries his daughter, the property of 
" the sheep were presently in him, for it was but a personal thing, 
" and the covenant is a grant" For this proposition, Fitzherbert, 
(44 E. 3) is cited, but no snch case is in the Year Book of that date. 

In a case at Nisi Prins (n), in 1811, Norton and Fitzgerald drew 
a draft on Yoss, and indorsed it to the plaintiff ; they at the same 
time transmitted to him a bill of lading of some goods with an 
indorsement, making the goods deliverable to Yoss, if he should 
" accept and pay " the draft, if not to the holder of the draft 
[Both the bill of exchange and the bill of lading were sent to Yoss, 
who accepted the bill of exchange, bat did not pay it, and indorsed 
the bill of lading to the defendant] Lord Ellenborough held, that 
after the dishonour of the draft, the plaintiff might maintain trover 
[*198] against the indorsee *of the bill of lading, who had obtained 
possession of the goods. It seems, however, probable that the 
plaintiffs had some right of the property in the goods, independ- 
ently of being holders of the 'draft at the time it was dishonoured, 
though that is not mentioned in the report (o). 

[In the sale of goods, the parties frequently agree to conditions 
precedent to other things besides the passing of the property; for 
example, to the duty of the vendor to deliver, or of the vendee to 
receive or pay for the goods. The parties are at liberty to import 
into the contract any terms they may please. 

But it may be a question of some difficulty to decide whether a 
term or stipulation which forms part of the contract, creates a con- 
dion precedent, or is a mere collateral contract of warranty, for the 
breach of which the remedy is an action for damages. This is a 
question of law; as Williams, J., said in Behn v. Burness (p), in 
1863, where a charter-party stated a ship to be " now in the Port of 
Amsterdam " when she was not so. " It is no part of the judge's 
" duty to leave to the jury any question as to the construction of 
" the contract, or the materiality of any of its statements. It was 
" his function to construe the contract with the aid of surrounding 
u circumstances found by the jury, and to decide for himself whether 
" the statement that the ship was in the port, supposing it to be un- 
" true, was an essential part of the contract, or a mere representa- 
tion." * 

The meaning of the contract is that which both parties intended 
it should have; it is therefore the common intention of the parties 
which has to be looked for, and where they have reduced their con- 
tract into writing, that, if it is not ambiguous, is conclusive evidence 
of their intention, and to put a meaning on the contract is simply 
a question of construction for the judge, but if it is ambiguous, 
so that the intention cannot be read on the face of the document, 
[*199] then *the judge may look at the surrounding facts and cir- 

( n) Barrow v. Coles, 3 Camp. 92. 

(o) See post, p. 208. Chapter on Equitable Assignments. 
(p) Behn v. Burness, 3 B. & S. 756; 33 L. J. Q. B. 204. 

(2016) 
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cumstanees as found by the jury to assist him in discovering what 
it was that the parties probably intended. But, as Brett, M. ft., 
said in Sanders v. McClean (g), " The Court has no right to import 
" anything into a contract which it would not be clear to every rea- 
" sonable man must have been present to the minds of both contract- 
" ing parties, and agreed to by both." 

Lord Ellenborough, C. J., in Ritchie v. Atkinson (r), in 1808, 
where the question was, whether the delivery of a complete cargo 
was a condition precedent to the right to recover freight, a short 
cargo having been delivered, said, " that depends, not on any formal 
" arrangement of the words, but on the reason and sense of the 
"thing, as it is to be collected from the whole contract: * * * 
" The rule was well laid down by Lord Mansfield in Boone v. Eyre 
" (s), that where mutual covenants go to the whole ot the considera- 
" tion on both sides, they are mutual conditions, the one precedent 
"to the other; but where the covenants go only to a part, there a 
" remedy lies on the covenant to recover damages for the breach of 
"it; but it is not a condition precedent." 

Bramwell, B., in Roberts v. Brett (t), in 1859, said, " Wherever 
" the obvious good sense of the thing makes the performance of an 
" act a condition precedent, it ought to be so construed. * * * The 
" rules laid down in the notes to Pordage v. Cole (u) are very ex- 
" cellent guides, but not arbitrary testa" And Jervis, C. J., in the 
same case, said (x), " Where, on the whole, it is apparent that the 
" intention is, that that which is to be done first is not to depend 
" upon the performance of the thing that is to be done afterwards 
" the parties are relying on their remedy, and not on the *per- [*200] 
"formance of the condition; but, where you plainly see that it is 
" their intention to rely on the condition, and not on the remedy, 
" the performance of the thing is a condition precedent" 

Where there is a condition precedent to the duty of either party 
to do some act, it is a good defence to an action for not doing that 
act to say that the condition precedent has not happened or been 
performed. But that defence is no longer available if the party 
wishing to set it up has waived his right to insist upon the perform- 
ance of it, as, for example, where, after the time when the condi- 
tion ought to have been performed, he accepts any benefit under the 
contract As where goods on sale or return are kept an unreason 
able time. 

In the same way, payment is prima facie a condition precedent 
to the right to have the goods delivered. But where the parties 
have agreed upon some other time for payment, as by taking a bill 

I Sanders v. McClean, 11 Q. B. D. 336; 52 L. J. Q. B. 481. 
i Ritchie v. Atkinson, 10 East, 306. 
Boone v. Eyre, 6 T. R. 573. 
Roberts v. Brett, 6 C. B. N. 8. 633. 
(it) Pordage v. Cole, 1 Will. Saunders, 548. 
(x) 18 C. B. 573. 

10 CON. OF SALE. (2017) 
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or otherwise giving credit, the purchaser is entitled to possession 
of the goods at once, and payment ceases to be a condition prece- 
dent 

In cases where there was a condition precedent, it may often 
happen that although the unperformed condition cannot be made 
available as a defence to the action, yet it may be treated as a war- 
ranty, for the breach of which a cross-action or counterclaim for dam- 
ages might lie; but this is not invariably the case. To take Mr. Jus- 
tice Blackburn's example in the Calcutta Co. v. De Mattos (y), the 
parties may agree that the price shall be payable only on the con- 
tingency of the goods arriving, or should not be payable unless a 
particular tree fall, but without any contract on the vendor's part 
to procure the goods to arrive, or to cause the tree *to fall This 
branch of the subject will be treated at greater length in the chap- 
ter on the remedies of the parties (z). 

Among the following cases will be found examples of conditions 
precedent, such as frequently occur in contracts of sale, 
f *201] *The cases on conditions precedent will now be considered 
in the following order : — 1st As to payment (below) ; 2nd. As to 
quality, page 205 ; 3rd. As to quantity, page 21 5 ; 4th. As to time, 
page 224 ; 5th. As to arrival and delivery, page 230 ; 6th. As to 
insurance and other conditions, page 230. 

In Walley v. Montgomery (a), in 1803, the vendor refused to 
deliver the goods until paid in cash, and the Court nonsuited the 
consignee, thinking that the consignment was conditional, but set 
the nonsuit aside on forming another opinion of the contract. 

In Valpy v. Oakley (b), in 1851, the vendor had contracted to 
deliver iron, and received the vendee's acceptances for the whole of 
the iron. The vendee became bankrupt before the whole had been 
delivered, and the vendor refused to deliver any more. The Court 
held, that the vendee's assignees were only entitled to nominal 
damages. 

As to Payment (c). 

In Key v. Cotesworth (d), in 1852, where goods had been con- 
signed by tta plaintiffs to the defendants, and the bill of lading 
sent direct ta them. At the same time a draft had been sent by the 
plaintiffs to their agents to be presented to the defendants for 
acceptance. The defendants obtained possession, but refused to 
accept, and the Court held that the passing of the property was 
not conditional on the acceptance. 

y) Calcutta Co. v. De Maitos, 32 L. J. Q. B. 322; 33 L. J. Q. B. 214. 
z) Post, p. 443. 

a) Walley v. Montgomery \ 3 East, 585. 

b) Valpy v. Oakley, 16 Q. B. 941 ; 20 L. J. Q. B. 380. See also Griffiths v. 
Perry, 1 E. & E. 6S0 ; 28 L. J. Q. B. 204 ; and Ex parte Chalmers, 8 Ch. Ap. 
289: 42 L. J. Ch. 37, post, p. -474, and cases following. 

(c) See post, p. 449. 

(d) Key v. Cotesworth, 7 Ex. 595 ; 22 L. J. Ex. 4. 

(2018) 
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In Godt8 v. Rose (e), in 1855, the sale was of five tons of oil " to 
be free delivered and paid for in fourteen days." The sale was* not 
of any specific oil, but the vendor who had oil answering the 
description lying at % a wharf gave authority *to the [^202] 
wharfinger to transfer certain casks into the defendant's, the 
buyer's, name ; and then sent a clerk with a transfer order to the 
defendant, and instructed the clerk to exchange it for a chequa 
The defendant, having got possession of the transfer order, refused 
to give a cheque. Tha clerk then returned to the wharfinger and 
ordered him not to deliver the oil ; but, notwithstanding this, the 
wharfinger did deliver it to the defendant, and the plaintiff brought 
trover. The Court held that the property had not passed. Willes, 
J., said, "the buyer takes the transfer order, but declines to 
" give the cheque : he does not assent to the appropriation of the 
" particular casks of oil as a fulfilment of the contract, upon the 
" terms upon which alone the seller was content to make it " (/). 

In Shepherd v. Harrison ((7), in the House of Lords, in 1871, the 
plaintiff, who was a merchant in Manchester, instructed Paton, 
Nash and Co., of Pernambuco, to purchase for him cotton not 
exceeding 1,000 bales.. For the purpose of carrying out the con- 
tract, Paton, Nash and Co. purchased 747 bales and consigned 547 
of them to Liverpool, sending the bills of lading for the 547 bales, 
together with two bills drawn on the plaintiff, to their Liverpool 
correspondents, G. Paton and Co., by whom they were handed to 
the plaintiff, who accepted the bills and paid them at maturity. 
Paton, Nash and Co. subsequently shipped the remaining 200 bales 
in respect of which this case arose on board the defendants' ship 
the Olinda, taking the bill of lading to order or asajgns, and wrote 
to the plaintiff saying, " Enclosed please find invoice and bill of 
" lading of 200 bales of cotton." The invoice stated the cotton to 
be at the risk of the plaintiff. Paton, Nash and Co. did not, how- 
ever, in fact, enclose the bill of lading to the plaintiff, but having 
endorsed it "Paton, Nash and Co.," sent it to G. Paton and Co., 
together with a draft for the plaintiff's acceptance. When G. Paton 
and Co. *received the bill of lading and the draft they wrote [*203] 
to the plaintiff, " We beg to enclose bill of lading for 200 bales 
" cotton shipped by Messrs. Patton, Nash and Co., per Olinda, s.s., 
" on your account We hand also their draft on your good selves 
" for cost of the cotton, to which we beg your protection." The 
plaintiff retained the bill of lading, and returned the draft unac- 
cepted. The defendants, the shipowners, on being indemnified by 
G. Paton and Co., refused to deliver up the cotton. The Court 



(e) Godts v. Roae, 17 C. B. 229 ; 25 L. J. C. P. 61. 

( f ) See also Sheridan v. New Quay Co., ante, p. 157, 28 L. J. C. P. 58 : 4 C. 
B. N. S. 618. 

(g) Shepherd v. Harrison, L. R. 4 Q. B. 197 and 493 ; 5 E. & I. Ap. 116 : 38 
L. J. Q. B. 105 and 177 ; 40 L. J. Q. B. 148. 

(2019) 
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gave judgment for the defendants (h). Cockburn, C. J., said, 
"The cases are certainly very strong indeed, and conclusive to 
'•show, supposing the consignor of goods sends them to this* 
"country accompanied by bills of lading and bills of exchange 
" which are to be accepted by the consignee of the goods as the 
" consideration for the consignment, that where the consignor sends 
" those documents direct to the consignee that ought to lead to the 
"inference, and only properly lead to the inference, that he 
" intended the consignee should have at once the disposal of the 
"property and possession of the goods consigned; leaving to him, 
" as a matter simply of obligation under the contract, to return the 
" bills of exchange accepted, not as a condition precedent to the 
" property vesting, but simply as a matter of contract But, on the 
" other hand, the authorities are equally good, to my mind, to show, 
" where the consignor sends the bill of lading to an agent in this 
"country to be by him handed over to the consignee, and accompa- 
" nies that with bills of exchange to be accepted by the consignee, 
" that that indicates a different intention, viz., that the handing 
" over the bill of lading and the acceptance of the bill or bills of 
" exchange should be concurrent parts of one* and the same trans- 
" action." 

It was contended for the plaintiff that he had been drawn on for 
[*204] a larger sum than was due for the price of the goods; *but, 
said Kelley, C. B., "Possibly he was not bound to accept the bill, 
« * * * g u ^ a £ a ]i events, he had no right to repudiate the con- 
" tract in part: if he did not accept the bill, he could have no 
"right to the goods." 

In the case of Mirabita v. The Imperial Ottoman Bank (z), in 
1878, the plaintiff, a merchant carrying on business at Malta and 
Constantinople, agreed to purchase umber from Phatsea and Pap- 
pa, a firm of merchants at Larnaca. When Phatsea and Pappa 
had 600 tons ready for shipment they chartered a ship to carry the 
umber to London, taking the bills of lading "to order or assigns." 
They then drew a bill on the plaintiff, which was discounted with 
the defendant's agents at Larnaca, with the bill of lading attached. 
By a subsequent arrangement the defendant's agents returned this 
bill of exchange, and a second was drawn by Phatsea and Pappa 
on Mirabita Brothers, of London, in favour of Corkji, from whom 
they had purchased the umber. And Corkji handed it to the de- 
fendant's agents in substitution of the first one, with instructions 
to them to send it and the bills of lading to London, and there to 
deliver the bills of lading to Mirabita Brothers on payment of the 
bill of exchange at maturity. The defendants left the bill of ex- 
change at the office of Mirabita Brothers attached to the following 

(h) And this judgment was affirmed in the Exchequer Chamber, L. R. 4 Q. 
B. 493; 38 L. J. Q. B. 177 ; and in the House of Lords, 5 E. & I. Ap. 116j 40 
L. J. Q. B. 148. 

(t) Mirabita v. The Imperial Ottoman Bank, 3 Ex. D. 164; 47 L. J. Ex. 4ia 

(2020) 
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note, " Bill of lading * * * to be given up against the pay- 
"ment of attached draft" F. Mirabita returned the bill of ex- 
change without haying accepted it, but stated that he would pay at 
maturity. The ship having arrived, the defendants had the cargo 
entered in their names ; and on the same day, F. Mirabita called 
on the defendants and offered to pay the bill and receive the bills 
of lading, but the defendants refused to give them up on the ground 
that they had taken possession of the cargo, and so made them- 
selves liable for freight. The defendants sold the umber. It was 
found, as a fact, that the intention was to pass the property on ship 
ment to the plaintiff subject to a lien for the price. *And [*205] 
although there was no contract between the plaintiff and the de- 
fendants, yet the Court held that the plaintiff could recover, as the 
bills of lading should have been handed to Mirabita Brothers on 
tender of payment of the bill of exchange. 

In The Mersey Steel and Iron Co. v. Naylor (k), in the House of 
Lords in 1884,- Naylor and Co. contracted to purchase 5,000 tons of 
steel from the Mersey Co., delivery 1,000 tons monthly, payment 
within three days after receipt of shipping documents. The Mersey 
Co. in the first month * delivered only 332 tons, and delivered 260 
tons in the early part of the next month. Before payment became 
due, a petition to wind up the Mersey Company was presented, and 
Naylor and Co. being advised (although wrongly) that under the Com- 
panies Acts they could not safely make any payments until the petition 
had been diposed of, declined to pay. The Mersey Co. then refused 
to make any further deliveries, and it was argued for them that the 
payment for each delivery was a condition precedent to the right to 
the next delivery, but both the Court of Appeal and the House of 
Lords held that it was not so. 

As to Quality and Condition, 

• Examples of conditions precedent as to quality have already been 
referred to (I) when speaking of sales on approval and by sample. 
In Lorymer v. Smith (wi), in 1822, the defendant, the purchaser, 
had contracted to buy two parcels of wheat by sample, one parcel 
being 700 bushels and the other 1,400. The purchaser called to 
inspect the wheat in bulk, and had the right to demand immediate 
delivery if he wished it; but the plaintiff would not allow him to 
see the larger parcel, ^although he allowed him to inspect [*206] 
the smaller. The defendant then declined to take any of the wheat 
Some days afterwards, the plaintiff told the defendant he might 
inspect it, but the defendant declined, and obtained a verdict The 

(*) The Mertey Steel and Iron Co. v. Naylor, 9 Q. B. D. 648 ; 9 Ap. Ca. 434 ; 51 
L. J. Q. B. 576 ; 53 L. J. Q. B. 497. 

(I) Ante, pp. 141, 196. % 

(m) Lorymer v. Smith, 1 B. & C. 1. See also Howe v. Palmer, in 1820, 3 B. & 
Aid. 321. 
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Court refused a new trial, Abbott, C. J., saying, "By the usage of 
"the place, the buyer had a right to inspect the wheat in bulk; 
" which is so reasonable, that without any such usage, the law would 
give him that right." 

And in Isherwood v. Whitmore (n), in 1843, where the purchaser 
refused to accept goods tendered to him in closed casks, which he was 
not allowed to open, Parke, B., said, " A tender of goods does not mean 
" a delivery or offer of packages containing them, but an offer of 
"those packages under such circumstances that the person who is to 
" pay for the goods shall have an opportunity afforded him, before 
"he is called on to part with his money, of seeing that those pre- 
" sented for his acceptance are in reality those for which he has 
" bargained." 

In Hutchinson v. Bowker (o), in 1839, the defendants offered to Bell 
good barley; the plaintiffs accepted the offer, but for fine barley; the 
defendants declined to deliver fine barley. The jury found good 
and fine meant different qualities in the trade, and it was held 
that there was no contract There can be no doubt that if there 
had been a contract for fine barley, and good barley had been ten- 
dered, the purchaser could not have been called on to accept it 

In Pettitt v. Mitchell (p), in 1842, the plaintiff, an auctioneer, 
sold by auction to the defendant a quantity of goods, to be paid for 
before delivery. The biddings were at so much per yard. The de- 
fendant refused to pay for the goods unless before doing so he was 
allowed to inspect an measure them. It was not denied that if it 
should turn out on measurement after payment that the defend- 
ant had been called upon to pay too much, he would be entitled to 
[*207] a return of part of the *purchase money, but his right to 
inspect before payment was contested, and the Court held that he 
had no such right There were conditions of sale inconsistent with 
this supposed right, but Tindal, C. J., put his judgment on the 
broad ground of the inconvenience of implying such a condition. 

The case of Toulmin v. Hedley (q), in 1845, was an action for 
the price of a cargo of guano which the defendant, the vendee, re- 
fused to accept, on the ground that it did not correspond with the 
warranty. The contract was for a cargo expected by the ship 
" Sarah," " quality warranted equal to average imports from Icha- 
boe, and in sound and merchantable condition." Cress arell, J., 
directing the jury,. said, "It is true that this Was a contract for a 
"specific cargo; but it had not been seen by the defendants; and I 
" think, therefore, that before accepting it, he was entitled to look 
" at it, in order to see whether it corresponded with the terms of 
" warranty or not ; and that, if it did not, he was entitled to reject 
"it." 

in) Isherwood v. Whitmore, 11 M. & W. 347 ; 12 L. J. Ex. 318. 
o) Hutchinson v. Bowker, 5 M. & W. 535. 
p) PettiU v. Mitctiell, 4 M. & Gr. 819 ; 12 L. J. C. P. 9. 
q) Toulmin v. Hedley, 2 Car. & Kir. 157. 
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In Bull v. Robinson (r), in 1854, the defendant refused to accept 
iron which was perfectly good when dispatched from Staffordshire, 
on the ground that it was not in a merchantable condition. It had 
suffered a certain amount of deterioration by rusting on its way to 
Liverpool The Court, on the motion for a new trial, was of opin- 
ion that if the deterioration was necessary and unavoidable, the de- 
fendant must accept 

In Nichol v. Godte (#), in 1854, the plaintiff had sold to the de- 
fendant " the five under-mentioned parcels of foreign refined rape 
oil * * * warranted only equal to samples." The defendant ac- 
cepted part of the oil, but refused to take the residue, on the ground 
that it was not foreign refined rape oil, but a mixture of hemp and 
rape oil The samples consisted of rape oil adulterated with hemp 
oil, and the oil tendered corresponded with the samples, and on this 
ground *the plaintiffs contended that the defendants were [*208] 
bound to accept the oil, although they admitted it was not foreign 
refined rape oil. The jury found that there was no usage in the 
trade that rape oil meant a mixture of rape and hemp oil, and 
found a verdict for the defendant, which the Court refused to dis- 
turb, on the ground that the thing tendered must answer the de- 
scription of it in the contract as to its character. Parke, B., said, 
44 The warranty affects only the quality, but not the nature of the 
"article itself." 

In Wieler v. Schilizzi ' (t), in 1856, the plaintiff had contracted to 
purchase from the defendant, and had accepted a large quantity of 
Calcutta linseed tale quale, at the date of the contract on board cer- 
tain ships, and now brought this action for breach of an alleged 
warranty that the seed was Calcutta linseed, whereas in fact it con- 
tained a large admixture of rape and mustard seed. The defend- 
ant denied any warranty. There was evidence that all linseed sent 
to this country contains about two or three per cent, of other seeds. 
But according to the plaintiff's evidence, the seed in question con- 
tained about fifteen per cent The plaintiff had, however, sold it as 
linseed, and the buyers had used it as such. The question left to 
the jury was, whether there was such an admixture of foreign sub* 
stances as to alter the distinctive character of the article, and pre- 
vent it from answering the description of it in the contract — more, 
in truth, than might reasonably be expected The jury returned a 
verdict for the plaintiff, and on the motion for $ new trial the Court 
held that this was no misdirection. Willes, J., said, " The pur- 
" chaser had a right to expect, not a perfect article, but an article 
44 which would be saleable in the market as Calcutta linseed. If he 
44 got an article so adulterated as not reasonably to answer that de- 
44 scription he did not get what he bargained for." Although the 

V) Butt v. Robinson, 10 Ex. 342 ; 24 L. J. Ex. 165. 
«) Nichol v. Oodts, 10 Ex. 191 ; 23 L. J. Ex. 314. 
'*) Wieler v. Schilizzi, 17 C. B. 619 ; 25 L. J. C. P. 89. 
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plaintiff chose to accept the seed, it seems clear that he might have 
refused to accept it had he chosen to do so. 

[*209] *Vemede v. Weber (u), in 1856, was an action by the 
purchaser for non-delivery. The contract was for a cargo of 400 
tons of Aracan Necrensie rice, with a proviso that the cargo might 
partly consist of Larong rice, but not to a greater extent than 50 
tons. The defendant refused to deliver a cargo which consisted of 
285 tons of Larong and 159 of Latourie, and no Aracan Necrensie, 
on the ground that it was not a cargo of Aracan Necrensie, and the 
Court said, "Unless the cargo was what would substantially satisfy 
-~" the description of a cargo of Aracan Necrensie rice, we think that 
" the plaintiffs could not have been bound to accept it " * * * 
" and if the plaintiff would not have been bound to accept the 
" cargo brought, the defendant was not obliged to deliver it, for the 
" contract must be mutual and reciprocal." 

Levy v. Green (x), in 1857, was a case where the defendant gave 
an order for crockery of certain descriptions to the plaintiff's trav- 
eller, which the plaintiff packed in a crate larger than was neces- 
sary, and he then filled it up with crockery not ordered, apparently 
on sale or return. The defendant refused to accept any of the ar- 
ticles. Lord Campbell* C. J., and Wightman, J., were of opinion 
that the defendant would be put to trouble, risk, and expense 
beyond what by the contract he was to incur, and was therefore not 
bound to accept Coleridge and Erie, JJ., were of the opposite 
opinion, Coleridge, J., being of opinion that where goods came 
mixed, they could not be rejected if they were distinguishable. 
But neither of these judges appear to have refuted Lord Campbell's 
view, which was subsequently held to be the correct one by the 
Exchequer Chamber (y). 

Bannerman v. White (s), in 1861, was an action brought to re- 
cover the price of hops delivered. The plaintiff, who was the ven- 
[*210J dor, had alleged at the time of the sale that there was *no 
sulphur in the hops, which in fact was not true, as sulphur had 
been used. It was admitted that the defendants would not have 
bought the hops if they had known that fact ; and although the 
hops delivered corresponded with the sample, the Court held that 
the defendant might refuse to pay the price, on the ground that the 
stipulation that no sulphur had been used amounted to a condition 
that the hops might be rejected if sulphur had been used ; it was 
the condition upon which the defendants contracted, and Erie, C. 
J., said, " We think that the intention appears that the contract 
" should be null if sulphur had been use." 

The case of Josling v. Kings ford (a) , in 1863, is a striking illns- 

(u) Vernede v. Weber, 1 H. & N. 311 ; 25~lT J. Ex. 326. 

Ix) Levy v. Green, 1 E. & E. 969 ; 28 L. J. Q. B. 319. 

(y) See also Nicholson v. B radii eld Union. L. R. 1 Q. B. 620 : 7 B. & S. 747 i 
35 L. J. Q. B. 176. 

(z) Bannerman v. White, IOC. B. N. S. 844 ; 31 L. J. C. P. 28. 

(a) Josling v. Kingsford, 13 C. B. N. S. 447 ; 32 L. J. C. P. 94. 
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tration of the distinction between a condition precedent and a war- 
ranty. The vendor, who was the defendant, was sued in one count 
for not delivering oxalic acid according to contract, and in another 
count for breach of warranty. 

Before making the contract, which was entered into by corres- 
pondence, a clerk of the plaintiff's, with the defendant, had ex- 
amined both samples and the bulk of the oxalic acid, and consid- 
ered it of good quality, and fit for the purpose for which it was 
wanted. In one of the defendant's letters to the plaintiff, he said, 
u As regards the strength of the oxalic, your friend having already ex- 
amined the bulk, we decline all responsibility in this respect" The 
substance which was delivered was analysed and found to contain 
10 per cent of sulphate of magnesia, and it was proved that the 
presence of this body could not be detected by mere inspection. 
The case was tried by Erie, C. J., who directed the jury that there 
was no evidence of any warranty, but that the defendant could only 
perform his part of the contract by delivering that which, in com- 
mercial language, might properly be said to come under the de- 
nomination of oxalic acid. The plaintiff then obtained a verdict 
And on the motion for a new trial on the ground of misdirection 
which the Court refused to grant, holding the direction to have 
been the proper one, Williams, J., said, " However completely the 
defendant may * u have guarded himself against contracting [*211] 
" that the thing was of any particular quality, it is not possible to 
" construe the" contract in any other way than that it was a part of 
" the agreement that the subject of the sale should be the oxalic 
" acid of commerce." 

Hopkins v. Hitchcock (6), in 1863, was an action againt the pur- 
chaser for refusing to accept certain iron bars. A firm of iron 
manufacturers, named Snowden and Hopkins, stamped the letters 
"S. & H." with a crown, on the iron made by them. After Snow- 
den retired from the business, Hopkins, who was the plaintiff, car- 
ried it on, stamping the same quality of iron " H. & Co.," with a 
crown. One Balls called on the plaintiff's agent, was informed that 
all iron was now so stamped, and communicated this to the defen- 
dant, who subsequently contracted to buy of the plaintiff 67 tons 
"S. & H. (crown) common bars;" the iron stamped "H &"Co. 
(crown) " was shipped and arrived at Hull, where the defendant, 
finding it rusty, declined to accept it, alleging that it was not stamp- 
ed according to contract The jury found that the " S. & H." was 
not material. The plaintiff obtained a verdict On the motion 
the Court refused to disturb the verdict Erie, C. J., said, "I think 
" it is not a contract for iron of a particular brand, but for iron of 
" a known quality, and that the plaintiff tendered the article for 
"which the defendant contracted." 

In Rylands v. Kreitman (c), in 1865, the contract was to deliver 

lb) Hopkins v. Hitchcock, 14 C. B. N. S. 65; 32 L. J. C. P. 154. 
(c) Rylands v. Kreitman, 19 C. B. N. S. 351. 
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500 piculs of cotton in the month of June. The plaintiffs tendered 
287 bales by one ship and 20 bales by another. The defendants 
refused them, and the matter was referred to arbitrators, who found 
that the 287 bales and 5 out of the 20 bales were not in a mer- 
chantable condition. It was proved that in contracts like this, the 
seller might deliver in several quantities. The jury found that the 
plaintiffs were at no time in the month of June able to deliver more 
[*212] than 15 bales. The Court sustained the *verdict for the 
defendant The report is not a very full one, but it would appear 
that if the plaintiffs had during the month of June, while there 
was still time to tender the rest, tendered the 15 merchantable bales, 
separated from the 5 unmerchantable ones, the result might have 
been different 

In Morgan v. Gath (d), in 1865, the contract was to deliver 
cotton in a merchantable condition, "the damaged, if any, to be 
rejected, provided it cannot be made merchantable." It was held 
that at all events the bulk must be in a merchantable condition 
when tendered, and that it was not sufficient that it might be made 
merchantable. 

In Nicholson v. Bradfield Union (e), in 1866, the defendants had 
ordered 70 tons of Ruabon coals. The plaintiff delivered one par- 
cel of 15 tons of Ruabon coals, and the next day a parcel of 7 tons 
which were not Ruabon coala He shot the second .parcel on to the 
first About 6 tons were consumed before the inferiority was dis- 
covered. The Court held that the defendants could not be called 
upon to pay for the unconsumed remainder. 

Aztmar v. Casella (/), in 1867, was an action against the pur- 
chasers for not accepting certain cotton. The facts as appearing in 
a special case were that De Souza and Co. of Madras, had consigned 
to the plaintiff 128 bales of cotton marked ¥', sending a sample at 
the same time, but by overland route. The sample was " Long 
Staple Salem" cotton, and was handed by the plaintiffs to the 
broker. The defendants examined the sample, and purchased the 
cotton, the broker's note being in the following terms: "Sold by 
order and for account of Messrs. J. C. Azemar & Co. to Messrs. A. 
Casella & Co. the following cotton, viz., ^- 128 bales at 25d. per 
lb., expected to arrive in London, per* * Cheviot,' from Madras. The 
^ cotton guaranteed equal to sealed sample in our possession. 
Should the quality prove inferior to the guarantee, a fair allowance 
[*213] to be made." The *cotton turned out to be a particularly 
good sample of Western Madras, and not Long Staple Salem, and 
was therefore not in accordance with the sample, and the de- 
fendants rejected it It was proved that these two cottons re- 

(d) Morgan v. Gath, 3 H. & C. 748; 34 L. J. Ex. 1C5. 

(e) Nicholson v. Bradfield Union, L. R. 1 Q. B. 620; 35 L. J Q. B. 176; 7 B. 
& S. 747. 

(/) Azemar v. Casella, L. R. 2 C. P. 431 fL. R. 2 C. P. 677; 36 L. J. C. P. 
124; 36 L. J. C. P. 263. 
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quire different machinery in their manufacture. It was contend- 
ed for the plaintiff that this was a sale of specific bales of cotton, 
with a warranty superadded that it should be equal in quality to 
the sample, and that it was not a sale subject to a condition that 
the cotton should be Long Staple Salem. But Wiles, J., in deliver- 
ing judgment for the defendants, said the property had not passed 
to them, and held that this was not a mere difference in value to be 
compensated for under the allowance clause, but an essential dif- 
ference in the species, so that the contract was for one thing, and 
the article tendered another. And this judgment was affirmed by 
Martin, B., Blackburn, J., Channell & Piggott, B. B., and Shee, J., 
in the Exchequer Chamber (g). 

In Smith v. Hughes (h), in 1871, the plaintiff offered to sell to 
the defendant 16 qrs. of oats, showing him a sample of them. 
There was a conflict of evidence as to what had taken place at the 
sale, the defendant saying that the plaintiff had offered old oats, 
the plaintiff denying that the word "old" had been used. The 
plaintiff delivered the oats, and when the defendant discovered they 
were new, he requested the.plaintiff to take them back again, which 
he declined to do. The plaintiff then brought this action for the 
price. There were two questions to be decided in this case; the 
first was whether the word " old " had been used, for if so it was a 
condition precedent to the vendee's obligation to receive the oats, ' 
that they should be old; and the second question was whether there 
was any contract at all On this point the case has already been 
noticed. 

In Heilbutt v. Hickson (i), in 1872, there was a sale by sample, 
— the sample itself containing a hidden defect The * plain- [*214] 
tiffs in London had contracted to purchase 30,000 pairs of shoes 
equal to sample from the defendants in Northampton for the use 
of the French army. The defendants delivered parcels of shoes at 
Fenning's Wharf in London, and on cutting some of them open, it 
was found that some contained paper in the soles. The defendants 
then wrote a letter to the plaintiff, agreeing to take back those shoes 
which should be rejected in consequence of their containing paper. 
The defendants then delivered other parcels, making in all 12,825 
pairs, which were inspected by the plaintiffs and paid for, and 12,- 
225 of these were then sent over to Lille, where they were rejected 
by the French Government, as they were found to contain paper 
fillings in the soles. The plaintiffs then declined to receive any 
more shoes, and requested the defendants to take the shoes already 
delivered and to return the purchase-money. The defendants of- 
fered to take back all those which contained paper, but this could 
only be ascertained by cutting them open. The sample shoe was 
cut open, and it was found to contain paper in the sole. At the 

(g) Azemar v. CaseUa, L. R. 2 C. P. 431 and 677; 36 L. J. C. P. 124 and 263. 
(h) Smith v. Huqhes, L. R. 6 Q. B. 597; 40 L. J. Q. B. 221. 
(») Heilbutt v. Hickson, 7 C..P. 438; 41 L. J. C. P. 228. 
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trial the jury found that both the shoes delivered, and those ready 
for delivery, were not equal to sample, and that the defects could 
not have been discovered by any inspection which ought reason- 
ably to have been made by the plaintiff?. The defendants contend- 
ed that the plaintiffs had accepted the shoes, and could not now re- 
turn them, and that the plaintiffs' remedy was damages for breach 
of warranty. But the Court, consisting of Bovill, C. J., Byles and 
Brett, JJ., held that the plaintiffs were entitled to recover the loss 
of profit on the whole 80,000 pairs which would have accrued to 
them if the shoes has been accepted by the French Government, as 
well as the price already paid to the defendants, and that the plain- 
tiffs were entitled to throw back on the defendants' hands, the 
whole of the shoes at Lille as well as those which had been deliver- 
ed at Fenning's Wharf and not forwarded to Lille. Referring to 
the alleged acceptance of the shoes by the plaintiffs after the in- 
spection iu London, Brett, J., said: "The defect, though known to 
" the defendants' servants, was a secret defect, not discoverable by 
[*215] " any reasonable exercise *of care or skill on an inspection 
" in London. By the necessary inefficacy of the inspection in Lon- 
" don — an inefficacy caused by this kind of fault, viz., a secret de- 
"fect of manufacture which the defendants' servants committed — 
" the apparent inspection in London could be of no more practical 
"effect than no inspection at all . . . . the real inspection at Lille 
" being by the acts of the defendants' servants the first possibly ef- 
" fective inspection, it seems to me that such' inspection was, by the 
" acts of the persons for whose acts the defendants were responsible, 
" substituted for the first inspection stipulated for by the contract" 

As to Quantity. 

In Waddington v. Oliver (I), in 1805, the plaintiff agreed to sell 
the defendant 100 bags of hops, to be delivered on or before the 1st 
of January, as might be agreeable to the plaintiff. He delivered 
twelve bags on the 12th of December, and demanded payment, and 
was refused, and commenced his action on the following day. The 
Court upheld the nonsuit, being of opinion that he could not 
demand the price until he had delivered the whole. 

In Cross v. Eglin (m), in 1831, the contract was for 300 qrs. of 
rye " more or less." The vendor tendered 345 qrs., and the Court 
held that was more than was meant by " more or less." 

In Cunliffe v. Harrison (n), in 1851, the defendants, wine mer- 
chants at Liverpool, had ordered ten hogsheads of claret from the 
plaintiff, a wine merchant at Bordeaux. The plaintiff sent fifteen 

(k) For asale of goods " with all faults," see Ward v. Hobos, 4 Ap. Ca. 13. 
Waddingion v. Oliver, 2B.& P., N. R. 61. 
m) Cross v. Eglin, 2 B. & Ad. 106. 
n) Cunliffe v. Harrison, 6 Ex. 903 ; 20 L. J. Ex. 325. 

(2028) 



Ch. II] AS TO QUANTITY. 157 

hogsheads, and the defendants then wrote that they had ordered 
ten and would take that number only, provided they proved satis- 
factory. They subsequently tasted the claret and disapproved 
of it, and after some months' *delay gave notice to the [*216] 
plaintiff that they would not accept any of the wine. The Court 
on the motion ordered a nonsuit to be entered, Parke, B., saying, 
" If ten only had been delivered, and they (the defendants) had 
" forborne to take any objection for three or four months, that 
" would have been sufficient evidence that they approved of the 
" quality of the wine. * * * But the delivery of fifteen hogs- 
" heads, under a contract to deliver ten, is no performance of that 
" contract, for the person to whom they are sent cannot tell which 
" are the ten that are to be his * * * The delivery of more 
" than ten is a proposal for a new contract." 

In the note there are several cases similar to Cunliffe v. Har- 
rison (o). 

In Moore v. Campbell (p), in 1854, the defendant had contracted 
to sell to the plaintiff 100 tons of hemp, part of which was to arrive 
by the " George Green." The hemp was warehoused, and delivery 
orders were signed by the warehousemen for " about " fifty -two 
tons. The plaintiff refused to take the delivery orders in that 
form. The defendant resold the hemp. The Court held that 
evidence to show that the usage among brokers was to give delivery 
orders in this form should have been admitted (g). 

In Bourne v. Seymour (r), in 1855, the defendant contracted to 
sell to the plaintiff " about 500 tons of nitrate of soda." The contract 
contained this clause, "It is understood that the *above [*217] 
" nitrate of soda is to form the full and complete cargo of the 
" 'John Phillips,' 345 tons register," and a clause that if the 'John 
Phillips,' could not be made available from any cause, then the 
defendant was to deliver " another cargo or cargoes of about equal 
quantity." The defendant delivered a full cargo by the ( John 
Phillips,' but it fell considerably short of 500 tons. The Court 

(o) Cunliffe v. Harrison, 6 Ex. 903 ; 20 L. J. Ex. 325 ; Hart v. Mills, in 1846, 
15 M. & W. 85 ; 15 L. J. Ex. 200 ; Richardson v. Dunn, in 1841. 2 Q. B. 218 ; 
Dixon v. Fletcher, in 18X7, 3M.&W. 146 ; Oxendale v. Wetherell, in 1829, 9 B. 
& C. 386 ; Rylands v. Kreitman, 19 C. B. N. S. 351. 

(p) Moore v. Campbell, 10 Ex. 323 ; 23 L. J. Ex. 310. * 

(q) [In Gvrillim v. Daniel, 2 C. M. & R. 61, the word "say" was construed 
as ** which we estimate at." 

In Leeming v. Snaith, in 1851, 16 Q. B. 275 ; 20 L. J. Q. B. 164 ; the words 
"say not less than " were held to be not mere words of expectation showing 
what the parties supposed the quantity would prove to be, but amounted to a 
contract to deliver at least that quantity. In McConnell v. Murphy, in 1873, L. 
R. 5 P. C. 203, the words "say about " were held to be words indicating that 
the amount was expected to be, not warranted to be, a certain amount. In 
Morris v. Levison, in 1876, 1 C. P. D. 155 ; 45 L. J. C. P. 409, "say about 
1,100 tons " were held not to be words of expectation, but a contract to deliver 
that amount.] 

(r) Bourne v. Seymour, 16 C. B. 337 ; 24 L. J. C. P. 202. 

(2029) 



158 CONDITIONS PRECEDENT. [Pt. II. 

held that the plaintiff was entitled to recover, for that this was an 
absolute contract to deliver 500 tons, and was not conditional on 
the vessel named holding that quantity (*). 

In Gorissen v. Perrin (£), in 1857, the defendant tendered bales 
of gambier which were only of about one-third of the weight of 
what were known in the market as bales. 

In Hoare v Rennie, (u), in 1859, which was an action for not ac- 
cepting, the plaintiffs contracted in April to deliver to the defend- 
ants 667 ton of Swedish iron to be shipped from Sweden in about 
equal quantities in each of the months of June, July, August, and 
September. In the month of June the plaintiffs shipped only 
about 21 tons. The defendants declined to accept the 21 tons, and 
refused to receive the residue of the iron. The defendants de- 
murred, and in delivering judgment for them, Pollock, C. B., said, 
'* The only question we have Jo deal with is whether, on a contract 
" like this, if the sellers at the outset send a less quantity than they 
" are bound to send, so as to begin with a breach, they can compel 
" the purchasers to accept and pay for the sending of which was a 
" breach and not a performance of the agreement," * * * and after 
referring to what might possibly have been the case if the defend- 
ants had received a portion and then refused the remainder, con- 
tinued, " Where parties have made an agreement for themselves, 
"the Courts ought not to make another for them. Here they say 
"that one-fourth shall be shipped in each month, and we cannot 
[*218J " say that they meant to *accept any other quantity. At 
"the outset the plaintiffs failed to tender the quantity according to 
" the contract: they tendered a much less quantity. The defendants 
"had a right to say that this was no performance of the contract ; 
" and they were no more bound to accept the short quantity than if 
" a single delivery had been contracted for." Watson and Channell, 
BB., were of the same opinion. It is very doubtful, however, whether 
this can be considered good law now, notwithstanding the remarks of 
Bramwell, L. J., in delivering his judgment in Honck v. Mutter (x), 
where *he said it had been supposed that Hoare v. Rennie (y) had 
been overruled by Simpson v. Crippin (z), but that it was not so. 

In the case of Tamvaco v. Lucas (a), in 1859, the defendants 
were brokers del credere, and contracted for their principal, Dart, to 
purchase from the plaintiff a cargo of "about 2,000 qrs., say from 
1,800 to 2,200 qrs." of wheat, "sellers guarantee delivery of invoice 
weight ; buyers to pay for any excess of weight, unles it be the re- 
sult of sea damage or heating," payment cash in exchange for the 
usual shipping documents. The bill of lading was for 2215 qrs., 

(«) See also Morris v. Lerison, 1 C. P. D. 155 ; 45 L. J. C. P. 409. 
It) Gormen v. Peirin, 2 C. B. N. S. 681 ; 27 L. J. C. P. 29. 
(«) Hoare v. Rennie, 5 H. & N. 19 ; 29 L. J. Ex. 73. 
\x) Honck v. Midler, 7 Q. B. D. 100 ; 50 L. J. Q. B. 529. 
(y) Hoare v. Rennie, 5 H. & N. 19 ; 29 L. J. Ex. 73. 
(z) Simpson v. Crippin, L. R. 8 Q. B. 14 ; 42 L. J. Q. B. 28. 
(a) Tamvaco v. Lucas, 1 E. & E. 581 ; 28 L. J. Q. B. 150. 
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and Dart refused to accept it The invoice was for an amount not 
exceeding 2,200 qrs. The declaration stated that the plaintiffs were 
ready to deliver the shipping documents in exchange for the invoice 
price, so that the defendants were not to be charged more than they 
had contracted to pay. The Court held that if there had actually 
been 2,215 qrs. on board, Dart would have been justified in refusing 
to accept, and so if the usual shipping documents represented, the 
cargo to be* more than 2,200 qrs., Dart might refuse to accept, and 
could not be made liable by proof that in fact the cargo was not 
more than 2,200 qrs. The words of the contract, "Buyers to pay 
for any excess of weigh," most probably referred to any actual ex- 
cess over *the invoice weight, and are consistent with the [*219] 
rest of the contract, that the quantity was not to exceed 2,000 qrs. 

In a second case of Tamvaco v. Lucas (b) in 1859, the contract 
was the same as in the first case. Tije shipping documents showed 
on the face of them, a quantity within the prescribed limits, but 
the amount actually shipped was below, and it was held that the 
purchaser was not bound to accept 

In Simpson v. Crippin (c), in 1872, the purchasers brought an 
action for damages against the vendors for not delivering coal. The 
contract dated 10th June, was to purchase about 6,000 to 8,000 tons 
of coal, delivery to commence on first July in about equal monthly 
instalments over the next twelve months, into the purchaser's wag- 
ons at the vendor's collieries. On the 8th July the defendants com- 
plained that no wagons had been sent; this was followed by further 
complaints, and eventually only 158 tons were taken during that 
month. On the 1st of August the defendants wrote to cancel the 
contract, saying that their sole inducement to contract was the regu- 
lar and punctual withdrawal by the plaintiffs of the stipulated 
quantity during the summer months. Blackburn and Lush, JJ., 
held that the defendants were not entitled to cancel the contract; 
Mellor, J., was of the opposite opinion, holding that the case was 
governed by Uoare v. Rennie (d). 

These cases of conditions precedent as to quantity may be con- 
trasted with the case of Covas v. Bingham (e), where the contract 
was to buy a specific cargo believed to consist of a certain amount, 
whatever the amount might turn out to be in fact. And with the case of 
Johnston v. Kershaw (/) and that class of cases, in which the defend- 
ant was held bound to accept a different quantity to that mentioned 
in the contract, on the ground that the plaintiff was the purchaser's 
agent, and in ^consigning a different quantity was acting [*220] 
within the scope of his instructions. 

I n Johnston v. Kershaw (fir), in 1867, there was an order from a 

(b) Jhmvaco v. Lucas, 1 E. &E. 592; 28 L. J. Q. B. 301. 

(c) Simpson v. Crippin. L. R. 8 Q. B. 14; 42 L. J. Q. B. 28. 

(d) Hoare x. Rennie, 5 H. & N. 19: 29 L. J. Ex. 73. 

(e) Cocas v. Bingham, 2 E. & B. 386; 23 L. J. Q. B. 26. 

• (/) Johnston v. Kershaw, L. R. 2 Ex. 82; 36 L. J. Ex. 44. 
(g) Johnston v. Kershaw, L. R. 2 Ex. 82; 36 L. J. Ex. 44, 
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Liverpool merchant to merchants at Pemambuco to purchase 100 
bales of cotton and to ship them to Liverpool. The plaintiff par- 
chased and shipped 04 bales only, and recovered their price. The 
Court treated the case and no doubt correctly, as one of instruc- 
tions from a principal to an agent Channel, B., said, " I am of 
" opinion that this order must not be taken as an order to buy 100 
" specific bales of cotton at one time, but that the plaintiff by pur- 
" chasing 94 bales has executed itwithdueandreasonable'diligence." 
Ireland v. Livingstone (h) was also an action for not accepting. 
The case was first heard in the Queen's Bench in 1866, wkere the 
plaintiff obtained judgment, which was reversed in the Exchequer 
Chamber in 1870; and the Exchequer Chamber was reversed in 
the House of Lords in 1872. The defendant, who was a merchant 
in Liverpool, had given an order for sugar to the plaintiffs, who 
were commission merchants in the Mauritius, in the following 
terms: "My opinion is, that should the beet crop prove less than 
" usual, there may be a good chance of something being made by 
" importing cane sugar at about the limit I am going to give you 
" as a maximum, say 26a. 9d. for Nos. 10 and 12, and you may ship 
" me 500 tons, to cover cost, freight, and insurance; 50 tons more 
" or less of no moment, if it enables you to get a suitable vessel; 
" you will please to provide insurance, and draw on me for the cost 
"thereof as customary, attaching documents, and I engage to give. 
" same due protection on presentation. I should prefer the option 
" of sending vessel to London, Liverpool, or the Clyde; but if that 
" is not compassable, you may ship to either Liverpool or London." 
When the plaintiffs received this letter prices and freights were 
[*221] above the limits mentioned by the ^defendant, but subse- 
quently (viz., on 22 or 23 Sept), prices having fallen, the plaintiffs 
purchased from several brokers 14 distinct lots of sugar, amount- 
ing to 303 tons, and consigned them to the defendant by a ship 
having on board a large quantity of sugar for other consignees. 
The plaintiffs continued to watch the market in the Mauritius, in- 
tending to complete the purchase of the full 500 tons, but before 
they were able to purchase any more, the defendant countermanded the 
order; and on the 303 tons arriving in England, refused to accept 
them on the grounds that he had contracted to purchase 500 tons, 
50 tons more or less, and was entitled to refuse 393, and relying on 
Kreuger v. Blanch (*'), that the contract was for the purchase of a 
cargo of 500 tons, to be consigned in a ship which was to call for 
orders, whereas the plaintiffs had not sent a cargo nor in such a 
ship. The plaintiffs sold the sugar and brought this action for the 
difference. They contended that this was in fact a contract between 
principal and agent, and that they had a right to say, " we have 
" been buying under your authority 393 tons, and have appropriated 

(h) Ireland v. Livingstone, L. K. 2 Q. B. 99; L. R. 5 Q. B. 516; 5 E. & I. Ap. 
395; 36 L. J. Q. B. 50; 39 L. J. Q. B. 282; 41 L. J. Q. B. 201. 
(0 Kreuger v. Blanck, L. R. 5 Ex. 179; 39 L. J. Ex. 160. 
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"them to yon, and would have completed the order if yon had not 
"stopped us;" or, as Shee, J., pnt it, "it was an order to purchase 
"up to 500 tons" (&); and the House of Lords sustained this view. 
Lord Blackburn said (J), "My opinion is, that when the order was 
" accepted by the plaintiffs there was a contract of agency by which 
" the plaintiffs undertook to use reasonable skill and diligence to 
" procure the goods ordered at or below the limit given, to be fol- 
" lowed up by a transfer of the property at the actual cost, with the 
"addition of the commission; but that this superadded sale is not 
" in any way inconsistent with the contract of agency existing be- 
" tween the parties, by virtue of which, the plaintiffs were under 
" the obligation to make reasonable exertions to procure the goods 
" ordered as much below the limit as they could " (ra). This case 
may be contrasted *with Ex parte White, in re Nevill (n), [*222] 
where the contention was that a consignee was an agent, when in 
fact he was a principal. 

In Renter v. Sola (o), in 1870, the action was to recover damages 
for the non-acceptance of 25 tons (more or less) of Penang pepper, 
October ^ November shipment from Penang to London. The 
name of the vessel, marks, and full particulars to be declared to 
the buyer within 60 days from date of bill of lading. On the 19th 
of January the plaintiffs declared 25 tons, of which 20 only were 
of November shipment, and the defendants declined to accept, on 
the ground that it was not the full quantity of November shipment 
Subsequently, on the 5th of February, the plaintiffs again declared 
the 20 tons, together with 5 more tons, all of November shipment, 
but as to these 5 tons the tender was more than 60 days from the 
date of the bill of lading, and the defendants again refused to take 
the pepper. The question was, whether the plaintiffs could main- 
tain the action in respect of the 20 tons. Lord Coleridge, C. J., 
who tried the case without a jury, directed judgment to bo entered 
for the defendant On appeal, Thesiger and Cotton, L.JJ., were of 
opinion they could not; Thesiger, L.J., saying, "Tho subject of the 
" contract is the sale of a specific quantity of a given article, with 
" a margin for a moderate excess in or diminution of that quantity 
"under the words ' about ' and 'more or less.' The rule applicable 
" to such a contract, if it were not qualified by other provisions, 
" would be that, subject to the moderate margin, tho sellers cannot 
" call upon the buyers to accept any greater or less quantity of the 
" article bargained for than the specified quantity. In the present 
"case, if the 5 tons shipped or declared too late, be excluded, the 
"diminution in quantity is clearly beyond the margin." Brett, 

(k) L. R. 2Q..B. 107] 

U) L. R.5E.& I. Ap. 409; 41 L. J. Q. B. 205. 

(m) [In delivering judgment in this case, Lord Blackburn showed, with 
great clearness, the position of an agent consigning to a principal at a price to 
cover cost, freight, and insurance, 5 E. & I. Ap. 406; 41 L. J. Q. B. 204.] 

(n) Ex parte White, In re Nevill, in 1870, 6 Ch. Ap. 397; 40 L. J. Bank. 73. 

(o) Renter v. Sola, 4 C. P. D. 239; 48 L. J. C. P. 492. 
11 CON. OF SALE. (2033) 
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L. J., differed, being of opinion that the plaintiffs were entitled to 
[*223] recover in respect of the 20 *tons, leaving the defendants to 
a cross action in respect of the 5 tons. 

In the case of Englehart v. Bosanquet (p), it was held that, on a 
sale of 2,000 tons of sugar to come in two ships, when the sugar 
by the first ship was not equal to contract, the buyer was not bound 
to take the other. 

In Kreuger v. blanch (q), in 1870, the order was for a "small 
cargo," " in all about 60 cubic fathoms," of lath-wood. The plain- 
tiffs shipped 83 fathoms on board the ' Scandia ' for Gloucester, 
where their agent unloaded her and set apart 60 cubic fathoms for 
the defendant, who declined to accept them, on the ground that he 
had contracted for a cargo and not for a portion of one. . Kelly, C. 
B., and Cleasby, B., delivered judgment for the defendant ; but 
Martin, B., was of opinion that the defendant was not more en- 
titled to refuse the timber tendered because other timber came with 
it than he would have been if the cargo had consisted in part of 
sugar or cotton. Blackburn, J., while delivering judgment in Ire- 
land v. Livingstone (r), cast some doubt on this case. 

Borrowman v. Drayton (s), in 1876, was an action for not ac- 
cepting, very similar to Kreuger v. Blanch (t). The plaintiffs con- 
tracted to sell to the defendant a cargo of from 2,500 to 3,000 bar- 
rels of petroleum. They shipped 3,000 barrels, but as this was not 
a full cargo, they put 300 more barrels on board, marking them so 
that they could be distinguished from the 3,000, and made out sep- 
arate bills of lading for the two quantities. The Exchequer Court, 
consisting of Kelly, C. B., Cleasby and Amphlett, BB., decided that 
the defendant was not bound to accept, and their judgment was 
affirmed in the Court of Appeal by Cockburn, C.J., James and Mel- 
lish, L.JJ., and Baggallay, J. A.; Mellish, L.J., said, "We think 
[*224] "that effect must be given to the term * cargo,' as *distin- 
" guished from the specified quantity, as, if the parties had intended 
" otherwise, it would have been enough to specify the quantity 
without introducing the term ' cargo ' at all " (u). 

As to Time. * 

In Alweyn v. Prior (a:), at Nisi Prius, 1826, the contract was for 
the sale of " all the Gallipoli oil on board the ' Thomas * * * • 
" on arrival in Great Britain : to be delivered with all convenient 

(p) Englehart v. Bosanquet, not reported, but mentioned by Bramwell, L. J., 
in Houck v. Mutter, 7 Q. B. D. 100; 50 L. J. Q. B. 529. 

(q) Kreuger v. Blanch, L. R. 5 Ex. 179 ; 39 L. J. Ex. 160. 

\r) Ireland v. Livingstone, 5 E. & I. App. 410 ; 41 L. J. Q. B. 206. 

Is) Borrowman v. Drayton, 2 Ex. D. 15 ; 47 L. J. Ex. 273. 

(I) Kreuger v. Blanck, L. R. 5 Ex. 179 ; 39 L. J. Ex. 160. 

(«) Cuthbcrt v. Gumming, in 1855, 10 Ex. 809; 11 Ex. 405 ; 24 L. J. Ex. 198: 
24 L. J. Ex. 310. 

(x) Alweyn v. Prior, Ry. & M. 406. 
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" speed, but not to exceed the 30th day of June next, &c" The 
vessel did not arrive till the 4th of July. The oil was tendered, 
but the purchaser refused to accept it ; and Abbott, C. J., held that 
he was justified. \ 

In Busk v. Spence {y\ at Nisi Prius, in 1815, the contract for the 
sale of flax stated that "the flax shall be dispatched from St 
" Petersburgh not later than the 31st July * * * and as' soon 
" as he (the seller) knows the name of the vessel in which the flax 
" will be shipped, he is to mention it to the buyer." The flax was 
brought from Si Petersburgh in lighters and put on board before 
the end of July, but the ship did not sail until the 4th of Septem- 
ber. The seller received the advice on the 12th of September in 
London, but did not communicate it to the defendant at Hull until 
the 20th. The defendant declined to accept the flax. Gibbs, C. J., 
was of opinion that the flax had been despatched in due time, but 
that the stipulation as to mentioning the name was a condition pre- 
cedent, and that it had not been complied with (z). 

In Barber v. Taylor (a), in 1839, the contract was for 150 
♦bales of cotton payment being provided for in these terms, [*225] 
" Upon * * * forwarding a bill of lading, I will accept your draft 
at sixty days' sight after the receipt of the bill of landing." The 
cotton was put on board the ( Romulus/ and the bill of lading was 
sent by the same ship, which arrived on the 21st of April. On the 
24th, the plaintiff told the defendant that Messrs. Wilson had the 
bill of lading in their possession, and would not give it up unless 
the defendant got a banker's guarantee of his acceptance, or paid 
cash, or pledged the cotton with a broker to secure payment. The 
defendant declined these terms, and on the 25th he offered to ac- 
cept the draft if the bill of lading were handed to him. It was not 
handed to him, and he declared the contract was at an end. On 
the 3rd of May the plaintiff tendered the bill of lading with the 
draft, but the defendant refused to receive it or to accept the draft, 
on the ground that it had not been tendered within a reasonable 
time after delivery. Parke, B., pointed out that it might be material 
to the purchaser to have it delivered as soon as possible after its 
arrival, so that he might go into the market and sell, and the Court 
held that he was not obliged to receive it after the delay (6). 

In Startup v. Macdonald (c), in 1843, the contract was to sell and 
deliver 10 tons of oil " within the last 14 days of March;" the plain- 
tiff tendered it at half- past eight on the evening of the last day of 
March* It was found that the tender had been made in time to 
give the defendant full opportunity to weigh, examine, and receive 

(y) Busk v. Spence, 4 Camp. 329. 

\z) See Graves v. Lcgg, post, p. 227, 9 Ex. 709 ; 2 H. & N. 210 ; 26 L. J. Ex. 
316 ; and Renter v. Sala ante, p. 222, 4 C. P. D. 239 ; 48 L. J. C. P. 492. 

(a) Barber v. Taylor, 5M.&W. 527. 

[(b) Parol evidence mav be given to show what is a reasonable time, Ellis v. 
Thompson, in 1833, 3 M. & W. 445.] 

(c) Startup v. Macdonald, 6 M. & G. 593 ; 12 L. J. Ex. 487. 
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the oil, bat the defendant who was present declined to receive it on 
the ground that the tender had been made at an unreasonable time, 
and it was held by Bolfe, Gurney, Alderson, and Parke, BB., and 
Williamson and Patteson, JJ., that the tender had been made in 
time. Lord Denman, C. J., dissenting. All the authorities were 
considered in this case. Parke, B., in his judgment (d) saying, 
[*226] " Where a thing is to be done anywhere, *a tender a conveni- 
" ent time before midnight is sufficient; where the thing is to be 
"done at a particular place, and where the law implies a duty on 
"the party to whom the thing is to be done to attend, that attend- 
" ance is to be by daylight, and a convenient time before sunset" 

In Duncan v. TopJiam (e), in 1849, the defendant had on the 19th 
of February offered to take certain linseed cakes if put on board 
" directly." The plaintiff aoccepted the offer on the 22nd, saying 
he would ship them " to-morrow," an.d shipped them on the 26th. 
The defendant declined to accept The plaintiff in his declaration, 
set out the contract wrongly, but Cresswell, J., intimated that if he 
had stated it correctly, the verdict would have been against him (/). 

In Spartali v. Benecke (g), in 1850, the contract was for goats' 
wool, ".to be paid for by cash in one month." Two days after the 
contract, when the defendants demanded the wool, the plaintiffs re- 
fused to deliver it unless paid for. The defendants declined to pay 
then, and refused to take the wool after the expiration of a month. 
The Court was of opinion that the purchasers were entitled to call 
for the delivery of the goods at any reasonable time within the 
month, without tendering the price. 

In Staunton v. Wood (/i), in 1851, the contract was to deliver 
cable bars forthwith, payment in cash in fourteen days from the 
date of the contract. The Court was of opinion that the contract 
was to deliver within the fourteen days, and that delivery was a 
condition precedent to the right to sue. 

And a contract to supply goods " as soon as possible " means no 
more than within a reasonable time, regard being had to the vendor's 
facilities and extent of business, and to the contracts he already 
had in hand (i). 

[*227] *Grave8 v. Legg (A?), in 1854, was an action for not accepting 
300 bales of wool which were to be shipped from Odessa,and the names 
of the vessels to be declared as soon as the wools were shipped. 

(d) 6 M. & G. 625 ; 12 L. J. Ex. 483. 

U) Duncan v. Tovham, 8 C. B. 225 ; 18 L. J. C. P. 310. 

( / ) [ For the meaning of the words * * immediately ' ' and ' ' forthwith, ' ' see Toms 
v. Wilson, in 1862, 4 B. & S. 442 ; 32 L. J. Q. B. 382 ; and Roberta v. Brett, in 
1865, 11 H. L. R. 337 ; 34 L. J. C. P. 337.] 

(g) Spartali v Benecke, 10 C. B. 212 ; 19 L. J. C. P. 493. 

(h) Staunton v. Wood, 16 Q. B. 638 ; 15 Jur. 1123. 

(t) Per Cresswell, J., in Attwood v. Emery, in 1856. 1 C. B. N. S. 115 ; 26 L. 
J. C. P. 73. See also Hydraulic Engineering Co., v. Mc Raffle, 4 Q. B. D. 670. 

(k) Graves v. Legg, 9 Ex. 709 ; 23 L. S. Ex. 228. The two reports differ as to 
who delivered judgment. 
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The defendant pleaded that the names had not been declared, and 
it was held on demurrer that this was a condition precedent which 
had not been performed. This cas9 was again heard (I) in 1856, 
when it was proved that both the plaintiff and the defendant em- 
ployed the same brokers, and that the plaintiff had given notice to 
the brokers as soon as the wool was shipped, but that the brokers 
had not given notice to the defendants until some time afterwards. 
The Court held that the notice which was admitted to have been 
given according to custom was sufficient. This judgment was af- 
firmed in the Exechequer Chamber (m). 

In Coddington v. Paleologo (n), in 1867, the plaintiffs contracted 
to sell to the defendants 900 pieces of cloth, " delivering on April 
17 ; complete 8 May." They delivered no goods on the 17th, and 
the next day the defendants wrote saying they rescinded the con- 
tract The plaintiffs declined to allow it to be rescinded, and ten- 
dered the whole of the 900 pieces before the 8th of May. The 
Court was equally divided, Kelly, C. B., and Pigott, B., holding 
that the seller was not bound to deliver any portion of the goods on 
the 17th; Martin and Bramwell, BB., holding that he was bound. 

Alexander v. Vanderzee (o), in 1872, was another action for not 
accepting a large quantity of Danubian maize which the plaintiff 
had. contracted to sell to the defendant " for shipment in June and 
(or) July." Two cargoes were tendered, for which the bills of 
lading were dated respectively the 4th and 6th of June. It ap- 
peared that the loading of the two cargoes began one on the 12th 
and the other on the 16th of May, and were completed on the 4th 
and 6th of June, more *than half of each cargo having been [*228] 
put on board in May. The jury found that these were June ship- 
ments. Martin, B., Blackburn, Mellor, and Lush, JJ., thought that 
the question whether or not they were June shipments had been 
properly left to the jury, and that the defendant was not justified 
in rejecting the maize. Kelly, C. B., doubted whether it was for 
the jury to say what was meant by June shipments (p). 

In the case of Brandt v. Lawrence (q), in 1876, the plaintiff had 
entered into two distinct and separate contracts in January, by 
each of which he contracted to sell to the defendant 4500 qrs. of 
oats, 10 per cent more or less, " shipment by steamer or steamers " 
during a time agreed upon. The plaintiff shipped 5650 qrs. on 
board the ' Winstead,' and tendered them to the defendant, as to 
4511 in fulfilment of the first contract and as to 1139 in part fulfil- 
ment of the second, and the defendant refused to accept them on 
the ground that the shipment had not been made within the time 

(0 Graves v. Legg y 11 Ex. 642. 

!m) Graves v. Legg y 2 H. & X. 210 ; 26 L. J. Ex. 316. 
n) Coddington v. Pcdeotogo, L. R. 2 Ex 193 , 36 L. J. Ex. 73. 
o) Alexander v. Vanderzee, L. R. 7 C. P. 530. 
p) Ashforth v. Bedford, L. R. 9 C. P. 20. 
(q) Brandt v. Lawrence, 1 Q. B. D. 344 ; 46 L. J. Q. B. 237. 
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agreed upon. Subsequently the plaintiff shipped the remaining 
quantity of oats on board the ' Oxford.' These also the defendant 
declined to accept on the same grounds. The jury found that the 
shipment by the * Winstead ' had been made in time, but that by 
the * Oxford' was too late. Lord Coleridge, C.J., held that the de- 
fendant was bound to accept the whole of the oats by the 4 Win- 
stead.' A new trial was refused by Blackburn and Quain, JJ., and 
they were affirmed by Hellish, James, and Baggallay, L. JJ. Hel- 
lish, L. J., in the course of the argument, said, " I think the legal 
" inference is, that it was intended that the shipment should be 
" made in different parcels, and that the purchaser was bound to 
" accept them as they came if they were in time, he was not en- 
" titled to wait in order to see whether the whole was in tima" 
This case was referred to by Thesiger, L. J., in his judgment in 
Renter v. Sala (r), where he said, speaking of the refusal to take 
f*229] all the oats on the ' Winstead,' "At the time of this *refusal 
" the sellers were acting in strict accordance with their contract, and 
" there was nothing to indicate that the contract would not be per- 
" formed by them in its entirety." 

In the case of Bowes v. Shand (s), in the House of Lords in 1877, 
the appellant, the purchaser, in March had agreed to purchase rice 
from Shand by a contract in the following terms : — u To be shipped 
at Madras or Coast * * * during the months of March ^ April, 
1874, about 300 tons, per ' Bajah of Cochin.' " There was also a 
further contract for 300 tons dated the 24th of March in the same 
words. The GOO tons filled 8200 bags, and bills of lading were 
signed for them as follows : for 1780 bags, bill signed 23rd Feb- 
ruary : for 1780 bags, bill signed 24th February : for 3500 bags, 
bill signed 28th February : and for the remaining 1080 bags, bill 
signed 3rd March. But of these 1080 bags it turned out that all 
but 50 were put on board on the 28th of February, and those 50 on 
the 3rd of March. The defendants declined to accept any of the 
rice, on the ground that it was not shipped during the months of 
March "- April, and the House of Lords held that they were en- 
titled to do so. On the motion to enter judgment for the defen- 
dants, Blackburn, J., said, " That if the loading of all four parcels 
"had commenced in February, and been completed and bills of 
" lading signed in March, the case would have been identical with 
•' Alexander v. Vanderzee (/), and then it would have been a ques- 
" tion for the jury whether this was a shipment in March *-£ April. 
" But that it was unnecessary to decide that in this case, because 
" the three earlier parcels were, in every sense of the word, com- 
" pletely shipped in February, and it was unnecessary to consider 
" whether the last shipment was according to contract, for the de- 



0) • 

« 



Renter v. Sala, 4 C. P. D. 245 ; 48 L. J. C. P. 497. 

Bowes v. Shand, 1 Q. B. D. 470; 45 L. J. Q. B. 507; 2 Q. B. D. 112; 46 
L. J. Q. B. 201; 2 App. Ca. 455; 46 L. J. Q. B. 561. 
(t) Alexander v. Vanderzee, 7 C. P. 530, ante, p. 227. 
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" fendants, who bargained to have 600 ions shipped in March, were 
" not bound to accept 4 tons shipped in March, and 596 shipped in 
"February." *This judgment was reversed in the Court of [*230] 
Appeal (u), but restored in the House of Lords (x). 

And in Reuter v. Sala (y), in 1879, the contract was to deliver 
25 tons of pepper of October ~ November shipment, name of ves- 
sel and full particulars to be declared to buyer within 60 days of 
the bill of lading. Only 20 tons were declared within tho 60 days, 
but subsequently 5 more tons were declared. It was held that the 
purchaser was not bound to accept 

The word " month " means a lunar month in legal matters, but 
in commercial matters it always means a calendar month, unless 
the context shows differently (z). In Acts of Parliament it means 
a calendar month, unless words are added showing a lunar month 
to be meant (a). And where the contract is for the sale of goods 
to be paid for in two months, the time must be calculated exclusively 
of the day on which the contract was made, so that the vendee may 
have two entire calendar months in which to make payment (&). 

As to Arrival and Delivery. 

Unless there are express terms to the contrary, if the goods per- 
ish without any fault on the part of the vendor, he is relieved from 
his obligation to deliver (c), and the vendee's obligation still re- 
mains binding, on him to pay for the goods *if the property [*231] 
in them had passed to him at the time when they were destroyed. 

In the following cases the question was, whether the arrival of 
the goods was a condition precedent. 

In Boyd v. Siffkin (d), at Nisi Prius in 1809, the sold note was 
in the following terms : — " Sold for Mr. H. Siffkin to Mr. Boyd, 
about 32 tons more or less of Riga Rhine hemp, on arrival per 
' Fanny and Almira.' " The vessel arrived with no hemp on board. 
The purchaser brought this action for not delivering. Lord Ellen- 
borough was of opinion that the words bought and sold in the notes 
meant contracted to buy and sell, on arrival of the hemp, not of the 
ship, and nonsuited the plaintiff. 

(u) 2 Q. B. D. 112; 46 L. J. Q. B. 201. "" 

(x) 2 App. Ca. 455; 46 L. J. Q. B. 561. 

(y) Reuter v. Sola, 4 C. P. D. 239; 48 L. J. C. P. 429, ante, p. 222. 

(z) Per Pollock, C. B., in Hart v. Middleton, in 1845, 2 Car. & Kir. 10. 

(a) 13 & 14 Vict. c. 21, s. 4. 

(b) Webb v. Fairmaner, 1838, 3M.&W. 473. 

(c) For the law on this subject, see the Principles of Contract, by F. Pollock, 
3rd ed., p. 376 — Impossible agreements : And Paradine v. Jane, Aleyn, 26 ; 
Taylor v. Caldvxll, 3 B. Jk S. 826; 32 L. J. Q. B. 164 ; Appleby v. Myers, L. R. 1 
C. P. 615; 2 C. P. 651; 36 L. J. C. P. 331; Bailey v. De Crespigny, L. R. 4 Q. 
B. 180; 38 L. J. Q. B. 98; Anglo-Egyptian Navigation Co. v. Bennie, L. R. 10 C. 
P. 271; 44 L. J. C. P. 130; Howell v. Coupland, L. R. 9 Q. B. 462; 1 Q. B. D. 
258; 43 L. J. Q. B. 201; 46 L. J. Q. B. 147; HiOs v. Sughrue, 15 M. & W. 253; 
Robinson v. Davison, L. R. 6 Ex. 269; 40 L. J. Ex. 172; Jackson v. Union 
Marine Insurance Co., 42 L. J. C. P. 284; 44 L. J. C. P. 27; L. R. S: C. P. 572. 

(d) Boyd v. Siffkin, 2 Camp. 326. 
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Idlev. Thornton (e), at Nisi Prius'in 1812. The contract was 
for 200 casks of tallow " on arrival : " " if it should not arrive on 
or before the 31st of December next, the bargain to be void." The 
vessel, with the tallow on board, was wrecked off Montrose in Nov- 
ember; the greater part of the tallow was saved, and might have 
been forwarded to London by the 31st of December, but the defen- 
dants sold it at Leith. Lord Ellenborongh held that the contract 
was conditional on the arrival of the tallow in London in the 
ordinary course of trade, and nonsuited the plaintiffs, the pur- 
chasers. 

In Alexander v. Gardner (/), in 1835, the contract was to pay 
for butter by a bill at two months after the butter was landed. The 
Court held that this term was introduced to fix a date for payment, 
and not to make the landing a condition precedent. 

In Lovatt v. Hamilton (g), in 1839, the vendor was sued for dam- 
ages for not delivering 43 tons of oil. The contract was for " 50 
tons of palm oil, to arrive per * Mansfield.' Id case of non arrival, or 
the vessel's not having so much in after delivery of former contracts 
this contract to be void." Part of the * Mansfield's' cargo was trans- 
[*232] shipped to the * Watt,' *and when the 4 Mansfield ' arrived, and 
delivery on former contracts had been made, there were only 7 tons 
left for the plaintiff. The Court held that the arrival of the oil in 
the ' Mansfield' was a condition precedent, and that the plaintiffs 
were not entitled to the oil transshipped on to the ' Watt' And 
further, that the contract was entire, and the plaintiffs were not en- 
titled to the 7 tons which did arrive by the ' Mansfield.' 

Johnson v. Macdonald (h), in 1842, was an action against the 
seller for not delivering soda according to the following contract : 
— " 100 tons of nitrate of soda, at 18a. per cwt., to arrive ex ' Dan- 
iel Grant,' to be taken from the quay." The * Daniel Grant' ar- 
rived without any soda on board. The plaintiffs contended that 
there was a warranty that the goods should arrive, " but," said 
Parke, B., "the words 'to arrive' and 'on arrival' meant the same 
"thing, and that the word 'to' was not the same as 'shall,'" and 
held that the performance of the contract was conditional on a 
double event — the arrival of the vessel, with the cargo on board (*). 

In Gorrissen v. Perrin (&), in 1857, the action was for not de- 
livering 1170 bales of gambier stated in the contract to be "now on 
" passage from Singapore, and expected to arrive at London, viz., 
"per 'Ravenscraig' 805 bales, per 'Lady Agnes Duff' 365 bales." 
Both ships arrived with the specified number of packages on board 

(e) Idle v. Thornton, 3 Camp. 274. 

(/) Alexander v. Gardner, 1 Bing. N. C. 677. 

(g) Lomtt v. Hamilton, 5 M. & VV. 639. 

Ik) Johnson v. Macdonald, 9 M. & W. 601; 12 L. J. Ex. 99. 

(♦) [For meaning of "now on passage, expected to arrive," see Gorrissen v. 
JPterrm, in 1&57, 2 C. B. N. S. 681; 27 L. J. C. P. 29; and Fischei v. Scott, in 
1854, 15 C B. 69.] 

(*) Gorrissen v. Perrin, 2 C. B. N. S. 681; 27 L. J. C. P. 29. 
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consigned to the defendants, but these packages were only one- 
third of the weight of packages of gambier known in the trade as 
bales. There were also on board a number of bales sufficient to 
satisfy the contract and of full weight, but not consigned to the 
defendants. The plaintiffs firstly declined to accept the light bales, 
but subsequently did accept them, and brought this action against 
the sellers on two counts, first for breach of the warranty that 
♦bales of the* description known in the market as bales were [*238] 
on their passage from Singapore, and second for breach of contract 
to deliver bales of the description commonly known in the markets 
as bales. The defence was that the duty to deliver depended on a 
double contingency, viz., that the stipulated number of bales should 
arrive and should come consigned to the defendants. The case 
was decided on the. first count and in favour of the plaintiff. The 
Court being of opinion that the statement that the goods were " now 
on passage from Singapore " amounted to a positive assurance, that 
the goods were then on their passage; although, if circumstances 
had subsequently occurred whereby the arrival of the goods had 
been prevented, the defendants might have been protected by the 
words " expected to arrive." The second count thus became im- 
material, but Cockbum, C. J., delivering the judgment of the Court 
said, " It may well be, that if a man takes upon himself to dispose 
" of goods expected to arrive by a certain ship, as goods over which 
" he has a power of disposal, and the goods afterwards arrive not 
" consigned to him, he shall be precluded from saying, that, in ad- 
" dition to the contingency of their arrival, there was implied the 
" further contingency of their coming consigned to him. He has 
" dealt with them as his own, and cannot be allowed to import into 
" the contract a new condition, viz., that the goods on their arrival 
" shall prove to be his." 

Tregellea v. Sewell (Z), in 1862, was an action by the purchaser 
against the vendor for not delivering a balance of 20 tons. The 
contract was for the sale of " 300 tons Old Bridge Bails, at 5Z. 14a. 
"6d. per ton, delivered at Harburgh, cost, freight, and insurance; 
"payment by net cash in London, less freight, upon handing bill 
" of lading and policy of insurance." The defendant shipped the 
20 tons which remained to be delivered, on board a vessel bound 
for Harburgh, and having insured the iron handed the bill of lad- 
ing indorsed *in blank together with the policy to the [*234] 
plaintiffs, and received payment less freight. On the voyage the 
vessel met with a storm and put into a port for repairs, where the 
iron was seized under an execution on a bottomry bond. It was 
contended for the plaintiffs that this was a contract to deliver the 
iron at Harburgh, but the Court held, and was affirmed on appeal, 
that the contract was not to deliver at Harburgh, but that the iron 
was to be shipped for Harburgh and insured, and to be paid for at 

(I) Tregellea v. Sewell, 7 H. & N. 574. 
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the rate of 5Z. 14*. 6d. per ion, which was to include cost, insurance 
and freight to Harborgh. 

In the case of The Calcutta and Burmah Steam Navigation Co. 
v. De Matto8 (m), in 1863, there were cross-actions, in one of 
which the company sought to recover damages from De Mattos for 
not delivering coal, and to recover half the price paid in advance 
for the coals which he had not delivered in consequence of loss at 
sea, and in the other De Mattos sued for the unpaid balance. The 
company, wishing to have coals supplied to them at Rangoon, en- 
tered by letters into a contract with De Mattos, of London, to sup- 
ply them with 1000 tons of coal, at 21 5*. at ton, delivered over the 
ship's side at Rangoon; payment to be made in cash, one-half on 
handing over the bill of lading and policy of insurance to cover the 
amount, the other half on delivery at Rangoon. De Mattos char- 
tered the 'Waban' and put on board 1166 tons, on which he ef- 
fected an insurance for 1400 Z., and handed the policy and bills of 
lading to the company. The bill of lading made the coals to be 
deliverable to company or assigns. The invoice value of the coals 
was 26232. 10s., and the company paid De Mattos one-half of this 
sum, viz., 13112. 15s. less discount The 'Waban' sailed, and, 
owing to bad weather, a portion of the coals had to be thrown over- 
board, and on putting into the Mauritius she was deemed unsea- 
worthy, and her cargo was discharged, and 860 tons of the coals 
were reshipped on board the 4 Alfred Lamont' When the 'Alfred 
Lamont ' arrived at Rangoon her captain claimed 45*. a ton freight, 
[*235] and on the ^company's agent refusing to pay it, the coals 
were sold by auction. 

The chief questions were, whether the company were entitled to 
recover back the sum paid by them to De Mattos, and whether De 
Mattos could recover from the company the balance, viz., 13112. 
15s. of the invoice value of the coals. 

Blackburn, J., in delivering (n) his judgment in which Mellor, 
J., concurred, said, " the case depended on what was the effect of 
" the contract as regards the property in the goods and the right to 
" the price, from the time of the handing over the shipping docu- 
" ments, and paying half of the invoice valua There is no rule of 
" law to prevent the parties in cases like the present from making 
" whatever bargain they please. If they use words in the contract 
" showing that they intend that the goods shall be shipped by the 
" person who is to supply them on the terms that when shipped 
" they shall be the consignee's property and at his risk, so that the 
" vendor shall be paid for them whether delivered at the port of 
" destination or not, this intention is effectual. Such is the com- 
" mon case where goods are ordered to be sent by a carrier to a 
"port of destination. The vendor's duty is in such cases at an 

(m) Calcutta and Burmah Steam Navigation Co. v. De Mattos, 32 L. J. Q. B. 
322; 33 L. J. Q. B. 214. 
(n) 32 L. J. Q. B. 328. 
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" end when he has delivered the goods to the carrier, and if the 
" goods perish in the carrier's hands, the vendor is discharged, and 
"the purchaser is bound to pay him the price. See Dunlop v. 
"Lambert (o). If the parties intend that the vendor shall not 
" merely deliver the goods but also undertake that they shall actu- 
" ally be delivered at their destination, and express such intention, 
" this also is effectual In such a case, if the goods perish in the 
" hands of the carrier, the vendor is not only not entitled to the price, 
" but he is liable for whatever damage may have been sustained by 
" the purchaser in consequence of the breach of the vendor's con- 
" tract to deliver at the place of destination. See Dunlop v. Lam- 
"bert (o). But the parties may intend an intermediate state of 
"things; *they may intend that the vendor shall deliver the [*236] 
" goods to the carrier, and that when he has done so he shall have 
" fulfilled his undertaking, so that he shall not be liable in dama- 
"ges for a breach of contract, if the goods do not reach their desti- 
nation, and yet they may intend that the whole or part of the 
" price shall not be payable unless the goods do arriva They may 
" bargain that the property shall vest in the purchaser as owner as 
" soon as the goods are shipped, that then they shall be both sold 
" and delivered, and yet that the price (in whole or in part) shall 
" be payable only on the contingency of the goods arriving, just 
" as they might, if they pleased, contract that the price should not 
" be payable unless a particular tree fall, but without any contract 
" on the vendor's part in the one case to procure the goods to ar- 
" rive, or in the other cause the tree to fall * * * The parties in 
" the present case have not, in express terms, declared their inten- 
sion as to the time when the property in the coals was to be 
" transferred from De Mattos, who was to supply the coals, to the 
"company; and we are left to collect the intention from the vari- 
" ous stipulations in the contract. It is clear that the coals are to 
" be shipped in this country, on board a vessel to be engaged by 
" De Mattos, to be insured, and the policy of insurance and the bill 
" of lading and invoice to be handed over to the company. As 
" soon as De Mattos, in pursuance of these stipulations, gave the 
" company the policy and bill of lading, he irrevocably appropriated 
" to this contract the goods which were thus shipped, insured, and 
" put under the control of the company. After this he could never 
" have been required, nor would he have had the right to ship an- 
" other cargo for the company; so that from that time, that which 
" had originally been an agreement to supply any coals answering 
" the description became an agreement relating to those coals only 
" just as much as if the coals had been specified from the first." * * 
"As to one-half of the price, the balance, as it is called in the let- 
" ters forming the contract, the intention that it should only be 
"paid 'on completion of delivery at Rangoon,' seems to me as 

(o) Dunlop v. Lambert, 6 CI. & Fin. 600. 
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[*237] "clearly declared as words could possibly declare *it; and 
" consequently, I think, as to that half of the price no right vested 
" in De Mattos, unless and until there is a complete delivery at 
" Rangoon. But, consistently with this, there might be an inten- 
" tion that there should be a complete vesting of the property in 
" the goods in the company, and a complete vesting of the right to 
"the half of the price in De Mattos; so as in effect to make the 
" goods to be at the risk of the company, though half the price was 
"at the risk of De Mattos: so that the goods were sold and deliv- 
" ered, though the payment of half the price was contingent on the 
" delivery. And this, I think, is the true legal construction of the 
"contract." Blackburn and Mellor, JJ., were of opinion that the 
company were not entitled to recover back any money, and that De 
Mattos was not entitled to the balance of the price; Cockburn, C. J., 
and Wightman, J., being of the opposite opinion. On appeal to 
the Exchequer Chamber, Erie, C.J., Martin, B., Willes, J., Chan- 
nell and Pigot, BB., came to the same conclusions as Blackburn 
and MeJlor, J J. And Williams, J., concurred in the views of 
Cockburn, C. J., and Wightman, J. On the question whether De 
Mattos had contracted to deliver at all events at Rangoon, Black- 
burn, J., considered the case identical with that of Tregelles v. 
Seivell (p). 

In Paynter v. James (q), in 1867, the agreement was that two- 
thirds of the freight should be paid " on right delivery of the 
cargo." Held, that the payment of the freight and the delivery of 
the cargo were intended to be concurrent acts. 

Smith v. Myers (r), in 1870, was an action for damages for not 
delivering 600 tons of nitrate of soda under very unusual circum- 
stances. The defendants were merchants at Liverpool, and were in 
partnership with a house at Valparaiso. On the 15th of July the 
Valparaiso house, in obedience to the defendants' instructions, pur- 
chased 600 tons of nitrate of soda, and on the following day char- 
[*238] tered a ship *named the 'Precursor' to take it to England. 
They advised the defendants of the purchase. On the 13th of 
August an earthquake destroyed the greater portion of the soda, 
and some time afterwards the Valparaiso house cancelled the char- 
ter of the i Precursor.' The defendants, on the receipt of the ad- 
vice of the purchase of the soda by the Valparaiso house, and be- 
ing ignorant of its loss, through their brokers, sold the soda to the 
plaintiffs. The material parts of the sold note were, " Liverpool, 
" Sept. 8, 1868. Messrs. William Smith and Co. We have this 
"day sold to you on account of Messrs. Myers, Son and Co., about 
" 600 tons, more or less, being the entire parcel of nitrate of soda 
" expected to arrive at port of call, per l Precursor,' at 12s. 9d. per 

( p) TregeUes v. Seivell, 7 H. & N. 574. 
(q) Paynter v. James, L. R. 2 C. P. 348. 

(r) Smith v. Myers, L. R. 5 Q. B. 429; L. R. 7 Q. B. 139; 39 L. J. Q. B. 210; 
41 I* J. Q. B. 91. 
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"cwt * * * Should any circumstance or accident prevent the 
" shipment of the nitrate, or should the vessel be lost, this contract 
"to be void." The defendants informed the Valparaiso house of 
the sale, and the Valparaiso house being in doubt whether the de- 
fendants might not still be liable to the plaintiff, purchased an- 
other 600 tons of nitrate of soda; and again chartered the ' Precur- 
sor,' shipped the soda, and consigned it to the defendants. On 
hearing of the loss of the 600 tons first purchased, the defendants 
wrote to the plaintiffs' brokers saving that the contract was void, 
and sold the 600 tons to other parties. The plaintiffs demanded 
the second 600 tons. But it was held, both in the Queen's Bench 
and on appeal by the Exchequer Chamber, that they were not so 
entitled, on the ground that the goods which arrived were not 
those which were contracted for as expected tc arrive. The cargo 
contracted for had perished. The contract related to goods which 
were to arrive by a particular voyage, which voyage was never 
made, and it was a mere accident that goods cf the same descrip- 
tion as those contracted for should have come consigned to the de- 
fendants in the same vessel which was to have brought those goods. 

In many contracts, the delivery of the goods is a condition pre- 
cedent to the right to sue for the price; but where the vendee dis- 
penses with the performance of the condition, or the performance 
becomes an impossibility, the right arises at *once. Of [*239] 
such contracts, Cort v.. Ambergate By. Co. (s), and Taylor v. Cald- 
well (t), and other cases of their class, are good examples. 

In Neill v. Whifworth (u), in 1865, the defendants, the vendors, 
contracted to sell to the plaintiffs " 500 bales of cotton at 15£d. per 
u lb., * * * to arrive in Liverpool per ship or ships from Calcutta. 
«• * * The cotton to be taken from the quay, &c." The cotton 
was landed on the quay, and placed in a warehouse; and on a sub- 
sequent day the defendants offered to deliver the cotton from the 
warehouse at quay weights free of warehouse charge, or to carry it 
back to the quay and deliver it there, but the plaintiffs declined to 
accept it, on the ground that it should have been delivered at the 
time and place contracted for, viz., on arrival from the quay. The 
Court, however, held that the words " to be taken from the quay " 
were not a condition precedent, but were an independent stipula- 
tion introduced solely for the benefit of the vendors, to enable them 
to call upon the vendees to take the cotton from the quay in order 
to save expense. 

The following are Examples of other Forms of Conditions 
Precedent 

Tamavaco v. Lucas (v), in 1861, was an action for not accepting 

!«) Cort v Ambergate By. Co.. 17 Q. B. 127; 20 L. J. Q. B. 460. 
t) Taylor v. Caldwell, 3 B. A S., 826; 32 L. J. Q. B. 164. 
u) Neill v. Whitworth, 18 C. B. N. 8. 436; 34 L. J. C. P. 155. 
v) Tamavaco v. Lucus, 1 B. & S. 185; 30 L. J. Q. B. 234: 3 B. & S. 89; 31 
L. J. Q. B. 296. 
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a cargo of wheat which the plaintiffs had contracted through the 
defendants, who acted as brokers, del credere, to sell to Dart who 
became insolvent. The contract was for a cargo of about 2,000 
qrs. of wheat at 50*. f. o. b. at Taganrog, including freight and in- 
surance to a safe port in the United Kingdom, " payment, cash in 
"London in exchange for shipping documents." The plaintiffs 
tendered a bill of lading for 1850^ qrs., a provisional invoice 
for the same quantity, a policy of insurance for £3,600, and the 
[*240] *charter- party. The defendants refused them, contending 
that the policy did not cover the whole of the buyer's risks, as ap- 
peared from the provisional invoice and bill of lading; in other 
words, that in should have covered 1850 T ^ qrs. at 50s. = £4,626. 
The freight to be paid amounted to £1001 l(k The Court held 
that, inasmuch as freight would not have to be paid unless the cargo 
arrived, it was not necessary that the policy should cover the 
freight: and thus the sum uncovered amounted to £24 10s. only. 
And that the meaning of the contract was not that the policy was 
to be calculated at 50a., so as to. cover the buyer's interest, but 
should be for such an amount as an ordinary shipper would have 
effected for protecting his interest in the port of dispatch. The 
Court refused to disturb the verdict which the plaintiff had ob- 
tained, and was affirmed in the Exchequer Chamber. 

In Sanders v. McLean (w), in 1883, the vendor brought an ac- 
tion against the vendee for refusing to accept iron for which the 
vendee had contracted to pay in London in cash in exchange for 
bills of lading and policies of insurance. The bill of lading was in 
three parts. The vendor tendered two of them, the third being in 
the shipper's hands in St Petersburgh. The vendee refused to ac- 
cept, and the vendor having procured the third part, tendered all 
three, but at this time the ship, on board of which the iron was 
shipped, was so far on her voyage to Philadelphia, the place of de- 
livery, that she would in all probability arrive there before the bills 
of lading, and warehouse expenses would necessarily be incurred. 
The vendee again declined to accept. The Court of Appeal held . 
that the first tender was good, and that was sufficient for the case, 
but Brett, M.B., was of opinion that the second tender also was 
good. 

In Bianchi v. Nash (x), in 1836, the plaintiff agreed to let the 
defendant a musical box on condition that if it were damaged while 
[*241] in his possession he should have it and pay an *agreed sum 
for it It was damaged, and the plaintiff recovered the price in an 
action for goods sold and delivered. 

In some cases compliance with the provisions of a statute may be 
a condition precedent to the right to recover the price of goods 
sold, but this is not the case where the object of the statute is to 

(w) Sanders v. McLean, 11 Q. B. D. 327; 52 L. J. Q. B. 481. 
(x) Bianchi v. Nash, 1 M. & W. 545. 
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enforce a penalty on the vendor where he enters into a contract 
without compliance, and not to make the contract void: as in Smith 
v. Mawhood (y), in 1845, where tobacco had been sold and the 
vendors had omitted to take ont a licence or to paint their names 
on the premises pursuant to 6 Geo. IV. c. 81.] 



(y) Smith ▼. Mawhood, 14 M. & W. 452; 15 L. J. 149; and Cundellv. Dawson, 
in 1847, 4 C. B. 376; 17 L. J. C. P. 311. See also 38 & 30 Vict. c. 63, [which 
enacts that no person shall sell to the prejudice of the purchaser any article of 
food or any drag which is not of the nature, substance and quality of the arti- 
cle demanded by such purchaser, Knight v. Bowers, 14 Q. B. D. 845]. 
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[*242] *CHAPTER III 

THE EFFECT OF A BARGAIN AND SALE IS TO TRANSFER THE 
PROPERTY IN THE GOODS WITHOUT ANY DELIVERY; IN 
THIS RESPECT ENGLISH LAW DIFFERS FROM THE CIVIL 
LAW. 

As has been already observed, the rules which mark the difference 
between an executory agreement and a bargain and sale, are nearly 
the same as those which, under the civil law, distinguished between 
a mere contract to sell, and a perfect sale, " emptio perfecta." 

So far as those rules are founded in the nature of things, this is 
what might be expected; but some of the rules, which are merely 
technical, have been partially, and as it seems inconsistently in- 
troduced into English law. The Civil Law is founded, amongst 
others, upon two assumed principles, which are *not recognised by 
the English law; one is, that a sale must be for a fixed price in 
money, and that a contract to part with property for a valuable re- 
compense, not consisting of moneys numbered, cannot be a sale, but 
must be of a different nature. The other is, that property cannot 
be transferred by any agreement, unless there be an overt act of de- 
livery of possession. Neither of these principles are recognised by 
the English law, and such of the rules of the Civil Law as are 
founded exclusively upon them, ought not to prevail in a system in 
which the principles themselves do not exist. It seems, however, 
that this has not been always kept in sight by the English judges. 
The Civil Law consistently declared, that there could not be a perfect 
sale until the price was fixed in money, though everything else was 
ascertained; and, consequently, that a contract to sell the whole of 
a particular parcel of goods, at a price depending upon the number, 
[*243] weight, or measure of those goods, could *not be a sale 
until the goods were numbered, weighed, or measured, for till then 
the price was not fixed in money. The contract on the part of the 
vendor was complete, for he was to transfer a specific ascertained 
thing, in the state in which it then existed, but the consideration 
was not a fixed sum in money, till the number, weight, or measure 
was ascertained. This was a defect in the sale, according to the 
principles of the Civil Law, but it is hard to see why it should pre- 
vent the contract amounting to a bargain and sale in English law. 
In many cases the weighing, &c, may be necessary to ascertain the 
specific goods; in others it may be necessary in order to put the 
goods into a deliverable state, and in those cases, the reasons are as 
applicable to English as to Civil Law; but where, as in Zagury v. 
Furnell (a), and Simmons v. Swift (6), there is .nothing unascer- 
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Zagury v. Furnell> 2 Camp. 240, ante, p. 179. 
Simmons v. 8w\ft t 5 B. & C. 857. ante, p. 179. 
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tained except the money value of the price, and yet the goods are 
held not to be bargained and sold, there seems little to be said, ex- 
cept that such are the decisions. With this exception, however, 
the Civil Law seems to differ from the English, where the difference 
in the fundamental principles becomes material, and to agree with 
it in it other respects. 

English Law. — Operation of Contract 

[In the English law a contract of sale has two effects (o). It 
operates as a contract giving rise to obligations or rights in per- 
sonant, as, for example, an obligation binding the vendor to deliver 
on payment of the price, and binding the vendee to pay the price, 
and it also, in some cases, operates as a conveyance of the property 
from the vendor to the vendee, giving to the vendee all those real 
rights or rights in rem which follow the property. 

It operates as a conveyance the moment the contract is made if 
the thing is specific, unless some rule of lav* as to *weigh- [*244] 
ing or measuring or otherwise prevents the passing of the property, 
or unless the parties have agreed that it shall not pass (d). 

But if the thing is not specific, or is specific and some rule of 
law, as for example as to weighing, measuring, or putting into a 
deliverable state, or the intention of the parties prevents the pro- 
perty passing, then the contract, at the time of making, merely 
operates to create personal obligations and no jus in rem is created, 
and until the thing is made specific, or the rule is complied with, 
or the intention exists, the owner may, in defiance of his contract, 
sell to some third person and give him a perfectly good title even 
if that third person had notice of the prior contract. When the 
thing has been made specific, or the rule of law has been complied 
with, and the intention existed, thenceforward the case is the same 
as if these circumstances had existed at the date of the contract, 
and it operates as a conveyance. 

In other words a contract by which it is presently agreed that, 
when an event shall happen in future then the property shall pass, 
operates as follows — up to the happening of the event personal 
obligations only are created — after the event happens the contract 
operates as a conveyance, the property passes, and real rights are 
created. 

But by the Roman Law a contract of sale was only an enforceable 
promise. It gave rise to obligations only, and did not operate as a 
conveyance of the property. With them the property could be 

(c) Austin's Jurisprudence, 3rd ed., 1000 and J 006, Table II., note 4, C. c. 

(d) [But the law of Scotland on this point is different. There must be de- 
livery to pass the property; but since the Mercantile Law Amendment Act 
of Scotland, 19 & 20 Vict. c. 60, s. 1, which prevents the creditors of a vendor 
who has sold, but not delivered goods, from seizing those goods, this point has 
lost most of its practical importance, McBain v. Wallace, in 1881, 6 Ap. Cfk. 
608.] 
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transferred by delivery only. The Roman contract purported to 
pass the whole of the vendor's interest to the vendee, but it did not 
pass the property, for that passed by delivery only, and even de- 
livery did not pass it if the vendor was not actually the owner. 
The contract merely gave rights in personam but no rights in rem. 
Pothier (e) says the contract of sale of the Roman Law comprises 
[*245 j " An *obligation to deliver the thing to the buyer, and also 
" an obligation, when it has been delivered, to defend him against 
" all claims, which may deprive him of his possession, or prevent 
"him from making use of the thing as his own; but they do not, 
" in strictness, import an obligation to transfer the property * * *. 
"And, therefore, if a buyer discovers that the seller was not the 
" owner of the thing sold, and consequently that the property in it 
" has not been transferred to him, he cannot, on that account, so 
" long, as his possession remains undisturbed, complain that the sel- 
" ler has not fulfilled his obligation. It is, indeed, of the essence 
" of the contract of sale, that the seller should not intend to retain 
"the right of property in the thing, when he is the owner of it; 
" and that in such case, he should be bound to transfer it to the 
" buyer * * * But when the seller is not the owner, if he in 
" good faith believes himself to be so, he is bound only, as above 
" stated, to defend the buyer against those who seek to deprive him 
" of his possession, or to prevent him from exercising the rights of 
" ownership." 

The expression " Res perit domino " is a very meaningless one in 
the law of sales; and the distinction must be borne in mind between 
being the loser of the property and the loser by the contract 
Whether that expression can be used as an argument that, because 
the risk falls on one party, therefore the property is in that party, 
imust depend entirely on the terms of the contract For if the 
parties have agreed, as they certainly may, that although the pro- 
perty is to be in one party, yet if the goods are lost, the other party 
•is to pay for them, it is clear that risk is no test of property in thai 
case. Such was the case in Castle v. Playford (/). The case of 
Anderson v. Morice (g), in 1875, was a case of insurable lute- 
in *24G] *rest, and it was argued at great length that the risk was 
with one party, even though the property was in the other. 

The judgment of Lord Cottenham, L.C., in the case of Danlop 
v. Lambert (h), in 1839, is a very instructive one upon this point 

" We have now to determine whether, in a question between a 
"carrier and the person to whom the carrier is responsible in the 

(e) Pothier's Contract of Sale, translated by Cashing, p. 1. 

(/) Castle v. Playford, L. R. 7 Ex. 98; 41 L. J. Ex. 44. See also Calcutta Co. 
v. De MaUos, 32 L. J. Q. B. 322; 33 L. J. Q. B. 214, ante, p. 234; and Shepherd 
v. Harrison, L. R. 4 Q. B. 197 and 493; 5 E. & I. Ap. 116; 38 L. J. Q. B. 105 
and 177; 40 L. J. Q. B 14ft. 

(g) Anderson v. Morice, L. R. 10 C. P. 58: 44 L. J. C. P. 10; L. R. 10 C. P. 
609; 44 L. J. C. P. 341; 1 Ap. Ca. 713; 46 L. J. C. P. 11. 

(*) Dunlop v. Lambert, 6 CI. & Fin. 620. 
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" event of the property being lost, the sending an invoice to the 
" consignee, by which it appeared that the property had been in- 
" snred and the freight paid by the consignor, and the amount of 
" such freight and insurance charged by the consignor to the con- 
" signee, deprived the consignor of the power of suing and of an 
" interest or right to recover the value of the property. It is no 
" doubt true as a general rule that the delivery by the consignor to 
" the carrier is a delivery to the consignee, and that the risk is, 
" after such delivery, the risk of the consignee. This is so if, with- 
" out- designating the particular carrier, the consignee directs that 
44 the goods shall be sent by the ordinary conveyance, the delivery 
" to the ordinary carrier is then a delivery to the consignee, and 
" the consignee incurs all the risk of the carriage. And it is still 
"more strongly so if the goods are sent by a carrier specially 
" pointed out by the consignee himself, for such carrier then be- 
" comes his special agent. But though the authorities all establish 
" the general inference is capable of being varied by the circuni- 
" stances of any special arrangement between the parties, prof any 
" particular mode of dealing between them. If a particular con- 
" tract be proved between the consignor and the consignee, the cir- 
" cumstances of the payment of the freight and insurance is not 
"alone a conclusive evidence of ownership; as where the party 
"undertaking to deliver at a particular place, the property, till it 
" reaches that place and is delivered according to the terms of the 
'• contract, is at the risk of the consignor. And again, though in 
"general the following the directions of the *consignee, [*247] 
" and delivering the goods to a particular carrier, will relieve the 
" consignor from the risk, he may make such a special contract, that 
" though delivering the goods to the carrier specially intimated by 
" the consignee, the risk may remain with him, and the consignor 
" may, by a contract with the carrier, make the carrier liable to 
" himself. In an infinite variety of circumstances the ordinary rule 
"may turn out not to be that which regulates the liabilities of the 
" parties." 

And it is no test in Roman law, for there the loss falls on the 
vendee, but the property is still in the vendor. 

In the Roman and Scotch law, " Bisk is no test of property. The 
"question of risk forms a point in the law of obligations, not in 
"tbe law of transference; and the decision of it depends upon 
" principles quite distinct from those concerned in the question of 
"property" (t). 

It may not be out of place here, while speaking of the effect of a 
contract of sale in English law, to point to a distinction which, al- 
though a fine one, seems nevertheless to be a clear one, between 
contracts which are intended to operate as sales at some future 
time, and contracts which are intended to operate merely as prom- 
ts Bell's Commentaries of the Law of Scotland, B. II., C. V. s. 1. 
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ises to sell. It is the difference which exists between an agreement 
that the property shall pass on the happening of some future event, 
without anything further to be done by either party in that behalf, 
and an agreement by which one party promises that on the hap- 
pening of some event he will then transfer the property. In the 
latter case the property does not pass until he does sell the thing, 
although the event may have happened, and such a contract at law 
creates merely a personal obligation to pass the property, and that, 
at law, will not create any real right or jus in rem. In equity, 
however, the vendee is in a better position, and such a contract 
would, when the event had happened, give him a good equitable 
title to the goods against all persons excepting any one who, in 
the meantime and bona fide, may have had the property transferred 
to him (&). 

[*248] *For example, if the vendor promises that on a certain 
event happening he will assign a particular horse, when that event 
happens he is bound to assign it, and in contemplation of equity, 
has assigned it, and if he die or become bankrupt before the as- 
signment, equity will compel his legal personal representative to 
assign it (£)• 

This, among other things, was decided in Holroyd v. Marshall 
(m). There Taylor, the occupier of a mill, covenanted with his 
landlord that if he, Taylor, should bring any new machinery into 
the mill he would, at his landlord's request, assign such machinery 
to a trustee upon certain trusts. The sheriff, at the suit of a cred- 
itor who had obtained a judgment against Taylor, subsequently 
seized the added machinery before any assignment to the landlord 
had been made. The landlord claimed it as equitable assignee, 
and the House of Lords sustained his claim. The sheriff can only 
seize the debtor's interest, which in this case was nothing, the 
debtor having promised to assign to his landlord.] 

The following extracts from Pothier's celebrated Treaties Du 
Contrat de Vente, will be found to throw considerable light upon 
the subject-matter of the last chapter. The reader must remember 
that Pothier wrote of the Law of France, such as it was modified 
by the customs of Orleans before the French Revolution, so that his 
positions are not always to be considered as universally true of the 
Civil Law, and far less to be taken as authorities for English Law. 

The extracts are translated from the edition of Pothier's Works, 
published by M. Dupin at Paris in 1835. The first extract com- 
mences at p. 139 of the second volume, and ends at p. 144; the 
second extract commences at .p. 147, and ends at p. 150. 



(k) Austin's Jurisprudence, 3rd ed., 1001, Table II., note 4, C. c; and Hol- 
royd v. Marshall, 10 H. L. R. 191; 33 L. J. Ch. 193; StockdaUv. Dunlop, in 
1840, 6M.&W. 232. 

(I) Post, p. 300. 

(m) Holroyd v. Marshall, 10 H. L. R. 191; 33 L. J. Ch. 193. 
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Pothier Du Contrat de Venti, Partie IV. 

" It is a principle established in the title of the Digest de peric. 
et comm. rei vend., that so soon as the sale is perfected, *the [*249] 
thing sold becomes at the risk of the purchaser, though it has not 
been yet delivered, so that if during that time it chance to perish 
without the fault of the vendor, the vendor is freed from his obli- 
gation, and the purchaser is not on that account freed from his, 
and is not the less bound to pay the contract price. 

" That the vendor should be freed from his obligation when the 
thing sold has perished without his fault, is a consequence of an- 
other principle, that every ohligation de certo corpore, is destroyed 
when the thipg ceases to exist, Traite* des Obligations, part 3, chap. 
6. This principle is founded in the nature of things, for the thing 
due being the subject of the obligation, it follows, that when the 
thing ceases to exist, the obligation can no longer exist, not being 
capable of existing without a subject 

" The second part of the decision, to wit, that the obligation of 
the purchaser does not cease to exist though that of the vendor be 
destroyed by the destruction of the thing, seems to be subject to 
more difficulty; nevertheless, it is trne, and is founded in. the nature 
of the contract of sale. This contract is of the number of those 
which are called consensual, which are perfected by the mere con- 
sent of the contracting parties. The delivery of the thing sold is 
not necessary for the perfection of the contract The obligation to 
pay the price which the purchaser contracts, being then complete, 
by the mere agreement of the parties which. has taken place, and 
independently of the delivery, it should survive, although the thing 
sold has ceased to exist, and can no longer be delivered. It is true 
that so long as the seller is in default by not delivering the thing, 
he cannot compel payment, because he cannot be permitted to de- 
mand that the purchaser should fulfil his obligation towards him, 
whilst on his own side he has made default in fulfilling his own. 
But when the obligation of the vendor is extinguished, in one of 
the ways in which obligations from their nature may be extinguished, 
the purchaser has nothing to oppose to protect himself from 
fulfilling on his part his obligation, which having once been bind- 
ingly contracted, cannot be put an *end to, save in one of [*250] 
those ways in which obligations are terminated. 

" Many moderns who have treated of the law of nature, amongst 
whom are Puffendorf, Barbeyrao, &c, have thought that the Roman 
lawyers had in this matter departed from the true principles of 
natural right; and they maintain, on the contrary, that the thing 
sold is at the risk of the vendor so long as he remains the owner 
of it: that it is upon him that any loss befalling that thing should 
fall, though it was without his fault, unless the purchaser was in 
default by not receiving it, and in like manner that it is he who 
should profit from any increase in the thing sold. Their arguments 
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are, first, that it is a maxim recognised by the Roman lawyers them- 
selves, that things are at the risk of their owner, res perit domino. 
The answer to that objection is, that the maxim is applicable when 
distinguishing between the owner and those who have the custody 
or the use of the thing; there the thing perishes to its owner rather 
than to those who have the custody or the use, who, by the destruc- 
tion which has befallen the thing without their fault, are discharged 
from the obligation which they have undertaken to restore it But 
when we are distinguishing between the owner of a thing who is 
debtor of that thing, and the creditor of it who has an actibn against 
the owner to make him deliver it, there the thing perishes to the 
creditor rather than to the owner, who, by the destruction of the 
thing, is discharged from his obligation to deliver it. In fact, each 
loses the right which he had either in the thing or \o the thing 
when it perishes by accident The seller who is owner of the thing 
loses his right of property such as he had it, that is a right which 
he could nothave kept, and which he was bound to have transferred 
to the purchaser, and the purchaser, on his part, loses the right 
which he had with reference to that thing, that is to say, the right 
which he had to cause it to be delivered. 

" They object, secondly, that the purchaser has not bound him- 
self to pay the price, save upon condition that he should have the 
thing given to him. I deny the proposition: he binds himself to 
[*251] pay the price, not on condition that the *vendor should give 
him the thing, but rather on condition that the vendor should bind 
himself on his side to him, that he will cause the thing to be given 
to him. It is enough,. therefore, that the vendor should have en- 
tered into a binding obligation' to that effect, and not broken his 
obligation, in order that the obligation of the purchaser should have 
a consideration and subsist 

" Although # the reasons for the opinion of the Roman lawyers 
seem to me to preponderate, nevertheless, it must be owned that the 
question is not free from, difficulty, and it appears that even the 
Roman lawyers have not been unanimous on this question, for 
Africanus in the law, 33 ff. locat. conducti. says positively, that if 
the state seize on the heritage which I have sold you before I have 
delivered it to you, so that it is no longer in my power to deliver it 
to you, I shall not, in truth, be liable to you for damages or interest, 
but I shall be bound to restore you the price. This text has seemed 
so positive to Cujas, that in his treatise ad African, upon this 
law, he has gone so far as to maintain, that according to the Roman 
law the thing sold was not at the risk of the purchaser, contrary to 
the positive decision of the other texts, and the general opinion 
against which he himself has written, ad I. 34, 8. 5. alia caus.ff. de 
contrah. empt. Different commentators have conceived different 
methods of reconciling these. The most plausible is that of Dave- 
zan, Professor of our University of Orleans, in his treatise de Con- 
trah. He says, that in the instance given by Africanus, if the pur- 
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chaser has a reimbursement of the price, it is because the laws 
which compel possessors to quit possession of their heritage for 
some public cause, have apparently this clause, 'notwithstanding 
all sales which they may have previously made which shall remain 
void.' The sale being in that case rescinded, the purchaser must 
be reimbursed the price, but when the thing perishes that does not 
rescind the sale. Even if we do not admit this method of recon • 
ciling the authorities, and if Africanus was really of a different 
opinion from ours, this opinion, which is imported into the Digest 
incidentally on another point, must yield to the positive decisions 
of the *other lawyers in the laws 7 & 8 ff. deperie. etcomm. [*252J 
ret vend., and to the decisions of the Emperors, to wit, of Alexander 
in the law 1, and of Gordian in the law 4, cdd. diet, tit, and lastly, 
of Justinian in his Institute de empt. vend., 8. 3, who says positive- 
ly, Emptoris damnum eat cut necesse est licet rem non fuerit noctus 
pretium solvere. 

"309. After having settled that the thing sold remains at the 
risk of the purchaser so soon as the contract of sale is perfect, we 
must discuss when does the contract so become perfect. 

" In general, the contract of sale is considered to have become 
perfect so soon as the parties are agreed upon the price for which 
the thing is to be sold. This rule has its operation when the sale 
is of an ascertained thing, and is pure and simple. Si id quod 
venierit appareat quid quale quantum sit et pretium et pure venit 
perfecta est emptio, I. 8, ff. de peric. et comi. rei vend. 

" In the sale of those things which consist in quantitate, and 
which are sold by weight, number, or measure, as if one sells ten 
bushels of wheat out of that which is in such a granary, ten hund- 
red weight of sugar, a hundred fish, &c, the sale is not perfect till 
the wheat has been measured, the sugar weighed, the fish counted, 
for up to that time nondum apparet quid venierit It does not suf- 
ficiently appear which is the wheat, which the sugar, and which 
the fish, that are the object of the sale, since it can only be the 
wheat that shall have been measured, the sugar that shall have been 
weighed, and the fish that shall have been counted. 

"It is true, that before the measuring, the weighing, the count- 
ing, and from the instant of the contract, the engagements which 
arise from it are in existence. The purchaser has thenceforward an 
action against the vendor to make him deliver the thing sold, as the 
vendor has an action for the payment of the price on offering to de- 
liver it; but though the engagement of the vendor exists thence- 
forth, it is accurate to say, that it is not yet quite perfect, in 
this sense that it has but an unascertained subject, and one 
♦which cannot be ascertained but by the measure, weight, [*253] 
or counting. 

" It is not, therefore, until one has made this measuring, weigh- 
ing, or counting, that the thing sold can be at the risk of the pur- 
chaser, for risk can only attach on an ascertained subject 

(2055) 



184 CIVIL LAW — POTHIER. [Ft II. 

" This decision applies not only where the sale is of a certain 
ouantity of goods to be taken from a store in which there may be 
more, because in that case, as we have just said, until the measur- 
ing or the weighing has taken place, the thing which is sold consists 
not as yet of any ascertained subject on which risk can attach: it 
also applies in the case where the sale is of all that there is in a 
store or a granary, if the sale has been made at so much for each 
hundred weight, for each bushel of wheat, &c. 

" The sale in such case is not considered perfect, and the goods 
sold are not at the risk of the purchaser until they have been meas- 
ured or weighed, for up to that time non apparet quantum venierit 
The price being agreed on only at so much for each hundred weight 
which shall be weighed, each bushel which shall be measured, there 
is no ascertained price before the measuring or weighing, and 
therefore the sale up to that time is not sufficiently perfect to make 
the risk of the things sold concern the purchaser: he ought not to 
be charged with it till the goods have been weighed or measured. 

" But if the things have not been sold by weight or measure, but 
per aversionem, that is to say, in the mass for one entire price, in 
that case the sale is perfect from the moment of the contract, and 
from that time these things, like any others, are at the risk of the 
purchaser. All these principles are taken from the law 35, s. 5, de 
contrah. empt. 

"310. The thing sold being at the risk of the purchaser from 
the moment of the contract, when it is sold per aversionem, and the 
thing sold on the contrary remaining at the risks of the vendor 
until the things are measured, when the sale is by measure, it is 
important to know when a sale is taken to be made per aversionem, 
[*254] and when it it is taken to be *made by measure. The fol- 
lowing rules will ascertain it: — 

" Rule 1. It cannot be doubted that the sale is by measure, when 
it is expressly agreed that the price shall be for each measure, as if 
the contract be to sell so many bushels of wheat, which are in such 
a granary, at the rate of so much per bushel, or if the contract be 
to sell a bin of wheat in such a granary, which contains ten 
bushels, in each case the sale is made by measure; all the differ- 
ence is, that in the first case, the surplus of the wheat, if there be 
more than ten bushels, is not sold, whereas in the second, the en- 
tire bin is sold, though there be in it more than ten busfrels. 

" Rule 2. When the sale is of so many measures of such a thing 
the sale is considered to be by measure, though by the terms of the 
contract there is expressed to be only one price, as if it were said, 
4 Sold ten bushels of wheat for five hundred livres,' the price being 
construed to be no more than the sum of the price for which each 
bushel is sold. Non interest unum pretium omnium centum metra- 
rum, an semel dictum sit an in singulos eos. (diet I 35, «. 7, de 
contrah. empt) 

u Rule 3. When the sale is for one entire sum, not of so many 
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measures of such a thing, but of some thing which is represented 
to contain so many measures, the sale is made per aversionem (as 
if the sale is expressed to be of such a meadow for 1,000 livres, 
warranted to contain twenty acres), and therefore the thing is from 
the moment of the contract at the risk of the purchaser, I 10, 8. 1, 
de peric. et commod. rei vend. The mention of the number of acres 
has no further effect than to bind the vendor to make compensation 
to the purchaser for any short- coming in the quantity, if it be 
smaller, as has been said (supra, part 2). 

"3 LI. There are certain things which are sold subject to being 
tasted, as wine, oil, &c. These sales are even less perfect on the 
part of the purchaser until the things sold have been tasted than 
are sales of things sold by measure until they have been measured, 
for in the latter, from the instant of the contract, it no longer de- 
pends upon the purchaser ^whether the sale shall take [*255] 
place. Before the goods have been weighed or measured he is as 
much bound to execute the contract as the vendor is, and the 
weight and measure do but fix and ascertain what has been sold, 
whereas in sales made subject to tasting, the purchaser may refuse 
to execute the contract if he finds the merchandize not to his taste. 
Alia causa est degustandi alia metiandi; Gustus enim ad hoc pro- 
ficit ut improbare liceat, I 34, s. 5, ff. de contrah. empt. These 
sale3, then, up to the time of tasting, are more imperfect than 
those made by weight and measure, and consequently in these sales 
the things sold cannot be at the risk of the purchaser until he has 
made default in tasting them. 

" According to the practice of our tribunals, differing from the 
Roman law, it is requisite, in order that the purchaser may be 
considered in default, that the vendor should have obtained a de- 
cree to order the purchaser to taste by a fixed day, or otherways 
that the sale shall be absolute and unqualified. 

" Note, also, that it is necessary to distinguish whether the pur- 
chaser has bargained that he is to taste the goods to see whether 
he approves of them, or only to see whether they are good, sound, 
merchantable, and not spoiled. It is only in the first case that he 
can be off his bargain by declaring, after he has tasted, that he does 
not like the goods. In the other he cannot reject the goods if they 
be really merchantable. 

" 312. When a sale is made subject to a condition, any loss sus- 
tained by a partial injury to the thing during the time intervening 
between the making of the contract and the fulfilment of the condi- 
tion falls upon the purchaser if the condition is afterward fulfilled, 
for the vendor is. only bound to deliver it such as it may exist, pro- 
vide.! it is not injured by his fault 

" But the total destruction of the thing falls upon the vendor, for 
the fulfilment of the condition, after the total destruction of the 
thing, cannot confirm a sale of a thing no longer existing. 

" 813. In sales in the alternative, whether the election be left to 
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[*256] the vendor or expressly given to the purchaser, the *first of 
the two things which perishes after the contract perishes to the 
vendor, for that which survives remains in obligatione % he is bound 
to deliver it; but if the surviving thing also perishes, it perishes to 
the purchaser, who remains bound to pay the price, though there 
no longer remains any of the things sold capable of being delivered 
to him. See what is said of contracts in the alternative, in my 
TraiU des Obligations, part 2, chap. 2, art. 0. 

" If they perish in the interval the vendor is similarly freed from 
his obligation, and the purchaser remains a debtor for the price." 



Pothier Du Contrat de Vente, Partie V., Chap. 1, p. 147. . 
Article IL 
Of the effect of delivery. 

" 319. When the vendor is owner of the thing sold, and has a 
capacity of alienation, or if he is not, when he has the consent of 
the owner, the effect of delivery is to transfer to the person of the 
purchaser the property of the thing sold, provided the purchaser 
has paid the price, or the vendor has given him credit for it 

" The contract of sale by itself cannot produce this effect. Con- 
tracts can only make personal engagements between the parties; it 
is only a delivery made in pursuance of the contract, which can 
transfer the property of the thing sold according to this rula 
Traditionibus et usueapionibus dominia rerum non nudis pactis 
transferuntur, 7. 20, Cod. de pact. 

" 320. Hence it follows that if the owner of a thing, after having 
sold it to a first purchaser without delivering it to him, has the dis-» 
honesty to sell and deliver it to a second, the property will be 
transferred to the second purchaser, I. quoties 15, cod. de rei. vend. 
The first has no more than a personal action against the vendor for 
damages and interest arising from the non-fulfilment of the con- 
[*257J tract, and he cannot take *it from the second purchaser, 
who bona fide bought it, inscius prions venditionis. 

" 321. Hence, likewise, it follows that the creditors of the vendor 
may seize the things which their debtor has sold before he has de- 
livered them, even though the purchaser has paid the price. The 
purchaser in such a case has no more than an action against his 
vendor, and has no privilegium upon the thing; but if once the de- 
livery be made, the property having passed to the purchaser, the 
creditors of the vendor can no longer seize that thing which no 
longer belongs to their debtor; creditors in hypothec alone can in 
such a case have an action of hypothec against the purchaser or 
other possessor if it be an immoveable. With regard to moveables 
there is no sequela by hypothec except in the case where a lodger 
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or farmer has sold the furniture of the house or farm he rents, in 
which case custom permits the owner of the house or farm to fol- 
low the goods which are his security, but for such a sequela he has 
but the short time of a week, if it be a house, or a fortnight if it be 
a farm, to which the goods are attached. 

" Creditors, even by chirograph, can also in one particular case 
follow the goods of their debtor, which have been delivered to a 
purchaser, to wit, when the debtor being insolvent has fraudulently 
sold them, and the purchaser has been a party to his fraud, being 
aware of the insolvency of the vendor, tit. ff. quee in fraud, creditor. 

" 322. It is a disputed question amongst authors whether a con- 
ventional delivery made to the purchaser ought in this respect to 
have the same effect as an actual delivery would have had, and if it 
should be construed to transfer the property even with respect to 
third parties. Suppose, for example, that the thing has in truth 
remained with the vendor, and that the purchaser has had no actual 
possession, but that the contract of sale contains a clause by which 
it is said that the vendor has divested himself of the possession of 
the thing sold, and has given the purchaser seisin of it, declaring 
that thenceforward he would keep it in the name and on' account 
of the purchaser; or suppose there be a *clause by which [*258] 
it is said that the vendor keeps the thing as tenant to the purchaser 
under a lease for a certain yearly rent The question is, if in such 
a case the purchaser would have a good claim to replevy the' thing, 
either as against creditors who had seized it in the hands of the 
vendor, or as against a second purchaser to whom the vendor had 
afterwards delivered it, and who had got into actual possession of 
it Charondas, in his responses, decides in favour of the second 
purchaser, and he cites for his opinion two decrees: the one of 
1498, the other of 1569. Belordeau, liv. 1, chap. 18, cites also for 
the same opinion two decrees of his parliament, that of Brittany. . 

" Their argument is, that as conventional deliveries have no overt 
act, but consist of a simple agreement made between the vendor and 
the first purchaser, they can have no such effect as to be considered 
to have transferred the property of the thing sold to the first pur- 
chaser, at least as against third persons, according to the rule, 
Traditionibus et usucapionibus dominia rerum non nudis pactia 
transferuntur^ I. 20, Cod. de pact. As agreements can have no ef- 
fect save between those who are parties to them, conventional de- 
liveries which consist in no overt act, but only in the agreement of 
the parties, cannot be taken as against third parties to transfer the 
property. 

"On the other hand, Gui Pape, decis. 112, maintains that a con- 
ventional delivery transfers the dominion and property of a thing 
as completely and specifically as an actual delivery, even as against 
third parties. By a conventional delivery which arises from a 
clause of bailment to his use, or by a clause of retention under 
lease, or even by a simple clause of constitution, the purchaser takes 
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real possession of the thing sold to him, and by such taking of pos- 
session he acquires really the property: for we can acquire posses- 
sion and property of a thing, not only by our own persons, but by 
the agency of another who takes possession in our name. . Animo 
no8tro corpore etiam alieno possidentis, I. 3, s. 12, ff. de acquir. vel 
amit. po&8. Generaliter quisquis omnino nostro nomine sit xn posses- 
[*259] sione . . . nos possidere videmur, I 9, ff. *dict. tit. Then 
by these clauses the vendor takes possession in the name of the 
purchaser of the thing which he sells him. The purchaser, there- 
fore, acquires possession by the agency of the vendor, just as he 
might have acquired it by the agency of any other who took pos- 
session in his name. This delivery, then, has the same effect as an 
actual delivery, and ought as much to transfer the property. It is 
useless to oppose to this, the law Which says, Non nudis convention- 
ibus dominia rerum transferuntur, and that agreements have no ef- 
fect save between those who were parties to them, for that is true 
of pure agreements, but those which are accompanied by a conven- 
tional dolivery are not simple bare agreements, and it is expressly 
decided in the law 77 de rei vindic. that such a conventional de- 
livery arising from a retention of the thing by the grantor as lessee, 
put the grantee in posssession, and transferred to him the property 
of the thing, and consequently a right to replevy it From all 
these principles Qui Pape concludes, that a first purchaser to whom 
no more than a conventional delivery has been made of the thing 
sold, can replevy it against the second purchaser who has actually 
possession of it, and he bears witness that such is the constant 
practice of the Parliament of Dauphiny. 

" I think this last opinion the better, subject to this limitation, 
that the proof of the delivery be established by a notarial docu- 
ment; or if it be under private signature, provided the priority to 
the actual delivery to the second purchaser, or the seizure made by 
the creditors be sufficiently established: puta by the death of one 
of the parties who have subscribed the document" 

From these extracts the reader may observe that a contract of 
sale without delivery amounted to a perfect sale, under nearly the 
same circumstances as in English law it amounts to a bargain sale. 
But a bargain and sale in English law, as has been already said, 
transfers the legal property in goods: a perfect sale by the civil law 
had no effect upon the property, it was merely a personal contract 
binding the vendor, but not the goods. So long as the vendor con- 
[*260] tinues *solvent and retains the control of the goods, there 
is no very substantial difference in the result of the two systems of 
law ; for by the civil law, as soon as the sale was perfect, the vendor 
became bound to deliver the thing sold at the time prescribed by 
the contract, and till then to keep it subject to the same personal 
responsibility as if the thing belonged to the purchaser, and were 
committed to the vendor as a bailee, Domat, Civil Law, book 1, title 
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2, *. 2, 1, 2, 3, 24, 26; and according to Pothier, it was the better 
opinion that he might be compelled to deliver the thing in specie, 
though that was doubted: and as, on the other hand, the buyer was 
subject tp the same liabilities from the time the sale was perfect as 
if the property was his, and committed to the custody of the yen- 
dor as his bailee, it seems that, as far as regards the substantial 
result, the property as between the vendor and purchaser passed 
on a perfect sale; the differences being between them, rather formal 
than substantial, and rather affecting the form of remedy than the 
practical result. 

When, however, the rights of third parties intervene, the differ- 
ence becomes substantial. If, for instance, the vendor dies before 
delivery, but after the bargain and sale, then, since the property is 
transferred by a bargain and sale, the purchaser's right of property 
in the chattel is unaltered by the death; but- if the property were 
not affected, and the contract remained merely personal, the pur- 
chaser's remedy would be good only to the extent to which the ven- 
dor left assets. Or if the vendor becomes a bankrupt, the assignees 
only adopt such of his contracts as are beneficial, whilst they take 
his whole property: therefore, if a purchaser has acquired a pro- 
perty in the goods, he has that as a security, if not, his remedy is 
worthless. Or the vendor may, as in the oases supported by 
Pothier, have 'sold and delivered the goods to a second purchaser, 
or they may have been seized by the vendor's creditors, in each of 
which cases the vested property of the first purchaser is by the 
English law allowed to prevail, unless under special circumstances. 

The doctrine, therefore, that a bargain and sale transfers the pro- 
perty in the thing sold, instead of merely conferring *a per- [*261] 
sonal right of action, is one of practical and substantial importance. 

A gentleman of great learning, Mr. Sergeant Manning, has ques- 
tioned it in a note to Bailey v. Culverwell (n). He maintains that 
the rule that property is transferred by a bargain and sale without 
any delivery, is contrary to natural right, and is moreover a modern 
misapprehension arising from a mistaken construction of the civil 
law. 

It does not seem evident in what the superior natural justice of 
the civil law consists. There is certainly nothing iniquitous in the 
rule of the civil law, " traditionibus dominia rerum non nudis pac- 
tis transferuntur," but had the authors of the civil law written, 
sine traditionibus dominia rerum nudis pactis transferuntur, it 
would have read as well. Both are rules of positive law, and if we 
were discussing what the law should most conveniently be, much 
might be said on both sides; but whether the rule of English law 
was originally adopted by a misapprehension or not, it is submitted 
that it is not modern, but the ancient rule such as has existed since 
English law began. 

(n) Bailey v. Culverweti, 2 Man. & Ry. 567, n. 
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The case which the learned annotator cites from the Year Book 
(17 Ed. 4, fo. 1 & 2), as establishing his position that property at 
that time did not pass by a bargain and sale without delivery, is a 
curious one. I shall translate the whole of it, part as bearing on 
the present subject, and part as being a very characteristic speci- 
men of the peculiar style of the Year Books. 

" In trespass for a close broken, and corn, barley, and grass taken 
away. 

" Catesby. Actio non, for long before the supposed trespass the 
plaintiff and defendant bargained in such a ward in London that 
the defendant should go to the place where, &c., and there see the 
said corn, barley, and things aforesaid, and if they pleased him 
when he saw them, that he should then take the said corn, bar- 
ley, and grass, paying to the plaintiff 3a. 4d. for each acre, 
[*262] one with the .other. And we say that *we went there, 
and that we saw them as aforesaid, and we were well content with 
the bargain, wherefore we took them, which is the same trespass. 
Judgment, &c. 

" Pigot. This is no plea for divers reasons : one is, that he has 
said that the place, &c., is ten acres of corn, &a, whereas he should 
have said ten acres of land sown with corn, &c Moreover, he hath 
confessed the taking, and hath not shown how he hath paid the 
coin to us according to the bargain, for I believe that it was not 
lawful for him to take them before he had made payment, for it 
would be most mischievous law that he should have them and not 
pay, &c. Moreover, when he had seen the grain, &c, he should 
have notified to us whether he was content with them or no, so that 
we should know whether he had taken them for that cause, for it 
cannot be a perfect bargain if it be not that each party is agreed, 
&c. 

" Catesby. The plea is good enough for anything that he hath 
shown ; as to the first conceit, that we have called them acres of 
corn, &c, and not of land, it is so called vulgariter. As to the 
other conceit that we have passed over the payment of the coin, I 
believe most bargains in the realm are void if this be law; but I 
hold it to be lawful for him to take them on such a bargain before 
any payment, for it is no mischief, for he can have his action of 
debt for the money when we have received the thing, wherefore, 
&c ; and to my apprehension in every such bargain the law pre- 
sumes that as the one puts his trust in the other to have the thing 
for which they have bargained so ought the other, e contra. And 
. as for, that we should certify him of our agreement; it would be 
very hard if when we were well content with the view of the thing 
(which is perchance in another country, at a great distance from 
London), to return thence to show him that; and, moreover, his 
bargain upon this point shows that there is no need, for he has put 
his will into our will, to wit, that if they pleased us on the view of 
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them then we should have them; by what then could he be better 
certified than by our taking them, &e. 

"Littleton. As to the payment, it seems to me that it ought 
*to be stated, otherwise it is no plea As if I come to a clothier [*263] 
and ask of him how much I shall pay for such a piece of cloth, who 
says so much, and I say that I will have it, but I pay him never a 
penny in hand, whereupon I take the cloth; there he shall have a 
good action of trespass against me, and it shall be no plea that I 
bought it without showing that I paid him, and so it is here. 

u Choke, to the same effect,for a contract cannot be made without 
the assent of both parties, quia dicitur de con, quod est simul; for 
if you ask me in Smithfield how much you shall give me for my 
horse, and I say so much, and you say you will have him and pay 
not the money, do you think that for all that it is my intent that 
you shall have him without paying the coin? I say no; and I may 
sell him to another meanwhile, and you shall have no remedy 
against me, for otherwise I shall be compelled to keep my horse for 
ever against my will, if the property is in you, and you should take 
him when you please, which is contrary to reason, and so is it here. 

" Brian, to the same intent: it seems to me for any words which 
have been pleaded in this bargain, that it was not lawful for him to 
take the corn, for it cannot be intended that he meant that the de- 
fendant should have the corn without paying the money. But if he 
had said to him, * take and pay when you will,' or if he had given 
him a day for payment, then I conceive well that he could take 
them, and that would be a good bar if it was pleaded to so much; 
and further, I say that the property is in the defendant by the bar- 
gain in the case at bar, and in your cases of the horse and the 
cloth; nevertheless, he may not take them without the leave of the 
other. And he shall have a writ of detinue, but the defendant shall 
be excused by saying he was ready to give it up if the other had 
paid; and if he bring an action of debt he shall have the same 
plea. The case is much as where the property remains all the time 
in me, and nevertheless during a certain time I cannot take it: as 
where I deliver certain sheep to a man to soil his fields for a cer- 
tain time; there the property is in me, and still during the time 
*I cannot take them back. For the other point, it seems to [*204] 
me that the plea is not good without showing that he had certified 
the other of his pleasure; for it is trite learning that the thought 
of man is not triable, for the devil himself knows not the thought 
of man; but if you had agreed that if the bargain pleased you 
then you should show it to such a one, then I grant you need not 
have done more for it as a matter of fact Suppose that I enter 
into an obligation to you in 102., payable in two or three days after- 
wards, on condition that if you please to take such a horse of mine 
for such a trespass which I have done to you, that then, &c-, and 
you look at the horse, but do not say if he please you or not, 
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wherefore I do not pay the 102. Shall the obligation be forfeited? 
No! Wherefore, &c. 

" m Cate8by. My lord, if he did not take the horse so that his act 
showed his intention, then yon forfeit your obligation; and as for 
what is said, that there is no need to deliver the thing sold before 
payment, in the same manner, the other would not be to pay him 
before he had the thing sold. But as I said before, by law and rea- 
son each shall put trust in the other; and if the payment were ma- 
terial, I think we should have seen issues taken upon that in our 
books; but I have never seen them. Thus I put it, if you bring a 
writ of trespass against me for taking your horse, and I plead that 
I bought him on such a day in London in market overt, and then gave 
him to one B. to keep, who gave him to you and I took him, could 
you say in that case that I had not paid for the horse? 

" Choke, No, for it is not material to the plea." 

u Pigot. If I be bound to you in 20/. to* enfeoff you in such an 
acre of land on such a day, if you please to accept the feoffment, 
shall you not be bound to show me your pleasure? Yea, verily, as 
it seems to me." 

"Littleton. I cannot agree that the property is in him who buys 
by such words without payment; for it is not a clear bargain, but sub- 
ject to a condition in law, to wit, that if he pays him it shall be good, if 
not it shall be void. As let us put it that I enfeoff Pigot to enfeoff 
[*265] Catesby : if he will not *enf eoff him,my entry is implied by law. 
So the performance' of the condition causes the property to bein him. 

" Catesby. As to the certification of his consent, I put it that he 
had become dumb after the bargain by the act of God, and did not 
know how to write and was of sound mind, and it seemed to him that 
the bargain was for his profit. What is he to do ? Shall not his 
seizure be sufficient to prove his will ? quasi de sic, wherefore, &c." 

And thus ends the report 

" Littleton," saya Lord Coke, " in composing his tenures had 
great furtherance in that he flourished in the time of many famous 
and expert sages of the law * * Sir Thomas Brian * * Sir 
Richard Choke * * and other Justices of the Common Plea's." 
According to Beatson's Political Index, Sir Bichard Choke was ap- 
pointed Chief Justice of the Common Pleas in 1462, and on the 
9th October, 1471 (o), was appointed a Puisne Judge in the same 
Court. Sir Thomas Brian was appointed Chief Justice of the 
Common Pleas on the 29th May, 1472 ; and Sir Thomas Littleton 
was appointed a Puisne Justice of the Common Pleas in 1461 ; and 
Catesby was made a Judge in 1482 ; Pigot seems never to have 
been a Judge at all, so that on the whole it seems that in the 17th 
Ed. 4, a- d. 1478, Catesby and Pigot were Serjeants, arguing before 
the Common Pleas ; and that Brian was Chief Justice, Littleton 
and Choke, Puisne Justices. The case is a very curious one ; but 
it seems a very strange thing to cite it, as an authority to show that a 
(o) There seems to be an error in the Index as to these dates. 
(2064) 
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bargain and sale did not pass property without delivery. No such 
point is made in the cause, the question was on the effect of non- 
payment. Littleton and Choke seem to have thought that the con- 
struction of the bargain was, that it was to be a ready money ex- 
change, and that therefore there was no intention to change the 
property (p). Brian clearly thought that the bargain was one of 
mutual trust, and that the property passed but *not the [*266] 
right of possession. His judgment might have been delivered yes- 
terday, as it is precisely what the law is understood to be after the 
lapse of three centuries and a half. But none of the judges seem 
to have had the least doubt that the property might be changed 
without a delivery of the goods. And in a case a few years earlier 
(2 Ed. 4, 25,) it is argued by counsel and agreed by tho Court, 
that " If I give to you my goods at York, and before you take pos- 
session of diem a stranger takes them, you shall have trespass 
against the stranger, for by the gift the property was in you." In 
the 40 Hen. 6, 18, 10 Ed. 4, 19, the same point is* stated as an illus- 
tration. Choke there says, " This is not like where I purchase a 
horse for a price of 20 shillings, there forthwith the 20 shillings 
are due to him, for by the sale the property of the horse is in me, 
and I can seize him." 

" Catesby. If I buy a horse of you for' 20 shillings, you may 
keep the horse till I pay you." 

" Choke. I do not speak to that extent, but I say that the prop- 
erty is in me by the sale ; so that if a stranger take him I shall have 
an action of trespass." 

" Brian to Catesby. Sir, in your case, if you gave him a day for 
payment, you cannot detain the horse." 

In Worries v. Clifton (q), Lord Coke points out this very thing as 
an instance of the difference between the civil and the common 
law, " as the civil law is that a gift of goods is " not good without 
delivery, but it is otherwise in our law." It must be observed, that 
in a work of very high authority (2 Saunders, 90, n. (e) ), it seems 
to be thought that this applies to a gratuitous parol gift ; if it did 
do so, the proposition would d fortiori extend to a case of sale, but 
it does not seem to me that the word " done " in law French does 
import prima facie that the transaction was gratuitous. It is cer- 
tainly used in many cases in which there appears to have been a 
consideration ; and there is no case in which it was decided that the 
property passed, in which it appears *affirmatively that the [*267] 
gift was gratuitous ; so that there seems no ground to question 
Lord Tenderden's position in Irons v. Smallpiece (r), that Lord 
Coke's dictum must be confined to cases where there was a binding 
bargain for a consideration, or a deed under seal. 

( p) It is worth remarking that the crops which seem to have been growing 
are treated as goods throughout the case, and not as a part of the freehold. 
(q) Wortes v Clifton, Rollc. Rep. 61. 
(r) Irons v. Smallpiece, 2 B. & A. 551. 
13 oox. OF SALE. (2065) 
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[*268] *CHAPTER IV. 

EQUITABLE INTERESTS AND ASSIGNMENTS. 

[So far those interests chiefly which are legal interest in goods 
have been considered. In this chapter the subject of the creation 
and assignment of equitable interests is discussed. As questions 
relating to such equitable interests not unfrequently arise out of 
contracts for the sale of goods, and as the law applicable to any 
particular case sometimes depends upon a very critical examination 
of the facts of that case, the subject is treated at some length with- 
out further apology. 

Equitable interests in goods or in the proceeds arising from the 
sale of goods, or in a specific fund, may be created in a Variety of 
ways. 

An equitable interest in a specific fund is both created and as- 
signed in the case which is commonly spoken'of as an equitable as- 
signment of a debt 

Rodick v. Oandell (a), in 1852, is an instance of this sort; the 
{acts of the case are set out later on (&). Lord Truro, after re- 
viewing all the cases on the subject, said that the principle to be 
extracted from them was that " An agreement between a debtor and 
" a creditor that the debt owing, shall be paid out of a specific fund 
" coming to the debtor, or an order given by a debtor to his creditor 
" upon a person owing money or holding funds belonging to the 
" giver of the order directing such person to pay such funds to the 
" creditor, will create a valid equitable charge upon such fund," or 
in other words, "will operate as an equitable assignment of the 
debts "or fund to which the order refers (<?)." The relationship 
[*269] of the parties which Lord Truro is contemplating here is 
where A. owes money to B. and B. owes money to C. In the first 
case which he puts there is an agreement between B. and C, that 
C. shall be paid out of the money owing by A., and in the second 
case, B. gives an order to C, in which he directs A. to pay the 
money to O. 

Where a person covenants to assign goods as soon as he becomes 
the owner of them, but which he has not at the date of the cov- 
enant, an equitable interest in the goods is created and passed to 
the assignee as soon as the covenantor becomes possessed of the 
goods. 

(a) Rodick v. Oandell, 1 De G. M. <& G. 777. 

lb) 295. 

(c) See Ex p. Moss, 14 Q. B. D. 310; Ex p. Nichols, 22 Ch. D. 782; Brice v. 
Bannister, 3 Q. B. D. 569; Tooth v. Hallett, L. R. 4 Ch. Ap. 242; Percival v. 
Dunn, 29 Ch. D. 128; Exp, Hall, In re W hitting, 10 Ch. f>. 615; In re Irving, 
Exp. Brett, 7 Ch. D. 419; Crosstey v. City of Glasgow Co,, 4 Ch. D. 421. 
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An equitable interest is also created where goods are deposited in 
the hands of one person upon certain trusts, as for example, to sell 
the goods and pay over the proceeds or a portion of them to some 
person. A trust is here created, and the cestui que trust has an 
equitable interest in the goods, or, if they have been sold, in the 
. proceeds of the sale, which are a specific fund on which the trust 
attaches (d). 

Equitable interests of this latter kind have been alleged to have 
been created in several reported cases where goods have been con- 
signed, and bills of exchange have been drawn "against" that con- 
signment. It will be found on examining the cases that such ex- 
pressions are not sufficient, even if any evidence of the creation of 
a trust 

In the simple case where the vendor consigns goods to the ven- 
dee, drawing on him for the price, and nothing further is said, that * 
merely makes the vendee owner of the goods and debtor for the 
price. The relationship is that of debtor and creditor and not of 
trustee and cestui que trust But if goods are consigned and re- 
ceived on the terms that certain bills are to be paid out of the pro- 
ceeds, then the relationship of trustee and cestui que trust is cre- 
ated. 

The consignee takes the goods in trust, to give effect to 
♦those rights which the consignor has reserved, and those [*270] 
rights appear to be in equity, rights not merely in personam, i. e. 
against the consignee, but rights in rem against those particular 
goods, or the proceeds of them, and consequently are good not 
only against the consignee but against any one who takes the 
goods or the proceeds subject to the equities which affect them in 
the hands of the consignee. 

The consignee or bailee cannot do anything inconsistent with 
the contract. The rule of law as stated by Lord Justice Mellish in 
Vaughn v. Halliday (e), is, "that if a remittance is sent for a par- 
44 ticular purpose, whether it be by bills or a remittance in money, 
"the person who receives the remittance must either apply it for 
"the purpose for which it was sent, or else return it." 

Whether a contract to create a charge upon the goods or on the 
particular fund arising out of the sale of those goods can be 
proved depends upon the evidence. But it is not to be presumed 
from the mere fact that the goods have been 'consigned and bills 
drawn on the consignee against or in respect of that consignment, 
whether it appears that the bills were so drawn either upon the 
face of the bills themselves or in the correspondence. The accept- 

(d) See the judgment of Jessell, M. R., in In re HalleWs Estate in 1879, 13 
Ch. D. 707, where the following of earmarked, and funds held upon trust was 
fully considered, as also the meaning of a "fiduciary " relation : and the New 
Zealand Co. v. Watson, in 1881, 7 Q. B. D. 374; Birt v. Burt, 11 Ch. D. 773; 
Harris v. Truman, 9 Q. B. D. 264. 

(e) Vaughn v. Halliday, 9 Ch. Ap. 568. 
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ance of a bill drawn against goods is merely a promise to pay for 
the goods according to the tenour of the bill, and is not a promise 
to pay out of a particular fund (/). A statement that they were so 
drawn is generally nothing more than a statement of the way in 
which the right to draw the bill has arisen. 

It must also be borne in mind that it is not sufficient to create . 
this trust, that the goods were consigned upon trust. It must be 
proved that the goods were also received upon that trust. For, in 
the case where goods are consigned to a person with instructions to 
apply the proceeds of them to a certain purpose, he is not bound to 
undertake that duty. He may decline to receive or to hold them 
for that purpose, and if he does so he has no right to take posses- 
sion of them, and if they come into his possession he has no right 
[*271] to retain them. *If he has made do contract with the con- 
signor he holds them in trust for the owner, and cahnot assert any 
Hen over the goods. Until the consignee has undertaken to per- 
form the conditions on which the goods were deposited with him, 
he has no right either to get or to keep possession of the goods (g). 

The next question is, assuming such equitable interests to have 
been created, can they be assigned? 

An equitable assignment is nothing more than an assignment, 
bad at law but good in equity, of an interest either in goods or in 
a specific fund, which interest may be either legal or equitable. 

Where a debtor, as in the case put in Lord Truro's judgment 
already cited (h) y gives an order to his creditor upon a third person, 
ordering that third person to pay a specific fund to the creditor, 
that is. an equitable assignment of the fund. But an order to pay 
out of any funds, is not an equitable assignment of any funds (i). In 
this latter case, however, possibly there may be an assignment which 
is good in equity, not of an interest but of a contract, just as at law 
a contract is assigned by the indorsement of a bill of exchange (fc). 

The question is most commonly raised where goods have been 
consigned to a person on the understanding that bills are to be drawn 
on the consignee and to be paid out cf the proceeds of the con- 
signment, and the bills have been handed by the drawer to third 
parties, who set up a claim to have their bills paid out of those 
proceeds. They assert their claim on the ground that they are 
holders of the bills, and as such are the assignees of the assignor's 
equity to have the Dills paid out of that security. 

Now there was no doubt that in Ex parte Warring (I) the secu- 
rity had been deposited in trust to pay the bills; there is no doubt 
[*272] also that the holders were the indorsees of those *bills. 

(/) Ex parte Carruthera, In re Higginson, 3 De G. & S. 570. 
(g) Shepherd v. Harrison, 5 E. &i. Ap. 116; 40 L. J. Q. B. 148; ante, p. 202. 
(A) Ante, p. 268. 

(0 See Percival v. Dunn, 29 Ch. D. 128. 

(k) See also the Judicature Act, 1873, s. 25, subs. 6, and Walker v. Bradford 
Old Bank, 12 Q. B. D. 342 and 511. 

(/) Ex parte Waring, 19 Ves. Jun. 345 ; 2 Rose, 182. 

(2068) 



Oh. IV.] EQUITABLE INTERESTS AND ASSIGNMENTS. 197 

Yet it is quite clear from Lord Eldon's judgment that they had* no 
equitable right to that security, but were mere creditors on the bills. 
An equitable interest had been created, but it had not been assigned. 

The indorsement of the bill is a mere assignment of the debt, and 
not an assignment of the right to have the securities appropriated. 
The holder of the bill is, if the debtor accepts the bill, a mere cred- 
itor on the bill of both the drawer and acceptor. If the debtor 
does not accept it, the holder is not even a creditor of the debtor, 
but merely a creditor of the assignor. 

Bat if, besides the indorsement of the bill, there is evidence to 
show an intention to assign an interest in the security as well as the 
debt, then, whether the debtor accepts the bill or not, the holder is 
in equity the assignee of the assignor's equitable interest, and has 
the right to have the securities appropriated to his bill. It does 
not appear to be necessary to prove that there is any contract be- 
tween the assignee or bill holder, and the holder of the securities. 
It seems to be sufficient to show a contract between the assignee and 
the assignor. The case in its simplest form is where a sum of money 
is deposited with a person in trust to hold it for the depositor, and 
the depositor assigns that specific sum to a third party. The as- 
signee has become, in contempletion of equity, the owner of the 
sum, and has a right to say to the person holding it, pay it over to * 
ma Just as where he was in contemplation of equity the owner 
of goods, he would have the right to say to the person holding them, 
hand the goods over to me. 

Assuming that the goods were deposited on trust, and that there 
is a good assignment, it must be noticed in passing that the assig- 
nee takes his assignor's interest, subject to all equities which affect 
it in his hands. 

It may be important that the debtor or holder of the securities 
should have notice of the assignment, for the assignee's title is an 
equitable one only (rrJ), and therefore it seems that if the holder of 
the securities had no notice of the assignment, *he might, in [*273] 
certain circumstances, safely pay over the fund to any one who had 
given value for it, and that person would have as good an equity 
and a better title at law than the assignee. But if, after notice, the 
holder of the security hands it or the proceeds to any one bat the 
assignee, he is a wrong-doer. 

In these cases, as well as in those where it is the property which 
is being dealt with, there may be an interest created by estoppel. 
Although there may have been no actual contract of assignment 
between the assignor and the assignee, yet the assignor may have 
made representations as to the facts, the truth of which he might 
be estopped from denying. And the holder of the securities or 
debtor may, by representing that he owes the debt, or that he holds 
the securities or the fund on a trust, estop himself from subsequent- 

(m) In re JbreshJUld'8 Trust, 11 Ch. D. 198. 
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ly 'denying the truth of those statements. As V.-C. Wigram said 
(rj), " Courts, both of law and equity, have held repeatedly that 
" where a creditor, on whose behalf a stake has been deposited by 
" the debtor with a third person, receives notice of that fact from 
" the stakeholder (the third person), the notice will convert a stake- 
" holder into an agent for and a debtor to that creditor." 

There is a point of some difficulty connected with this subject 
which has given rise to an arbitrary and unnecessary rule of law, 
known as the rule in Ex parte Waring (o). The difficulty arises 
where securities have been deposited by a consignor on the under- 
standing that certain bills are to be paid out of those securities, and 
the bills have been indorsed away, and both the consignor and the 
consignee have become insolvent It only arises where there was a 
trust between the consignor, or drawer, and the consignee, or ac- 
ceptor, to pay the bills out of the proceeds of those goods. Where 
there is also a double insolvency no difficulty arises where either 
the drawer or the acceptor remains solvent Nor does it arises in 
[*274] the case where the drawer has not parted with the *bills, 
but remains the holder of them. He has h)B right arising out of 
the contract to have the securities appropriated to the payment of the 
bills, and to have the balance of the securities, if any, handed over 
to him. But if he has indorsed away the bills, the difficulty does 
arise, for the holders have no right in themselves to have the secur- 
ities appropriated in that manner if they have made no contract 
with respect to those securities; they are mere creditors on the bills; 
they are merely assignees of the debt by the indorsement of the bill, 
but not of an equity to have the debt paid out of a particular fund. 

The rule in Ex parte Waring (p) was first adopted by Lord 
Eldon in that case, and has been since followed as a rule of law by 
all the Courts. 

The difficulty or complication may* be stated in many ways, but it 
is only a statement of an apparent, and not of a real difficulty, as 
will be seen when examining the Scotch procedure in such cases 
later on (q). 

If the case be considered from the point of view of the trustee in 
bankruptcy of the drawer, the difficulty seems to be this. He wants 
to get possession of the securities. This he can only do by giving 
up the bills of exchange to the acceptor's trustee. If, in order to 
do this, he pays the bill holders in full, and so gets back the bills 
from them, and then exchanges the bills for the securities, he not 
only pays the holders in full, which is to prefer them to the other 
creditors of the drawer, but the bill holders are paid exclusively out 
of the drawer's estate, whereas being also creditors on the acceptor's 
estate they should have been partly paid out of that estate, and so 

in) Tudor' s Leading Cases in Equity, 4th ed., 778. 
o) Ex parte Waring, 19 Ves. Jun. 345; 2 Rose, 182. 
p) Ex parte Waring, 19 Ves. Jun. 345; 2 Rose, 182. 
q) Page 309. 
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the acceptor's creditors get an advantage at the expense of the 
drawer's creditors. 

The case may be considered from the point of view of the ac- 
ceptor's trustee. He can only make use of the securities for the 
purpose of paying the bills; the securities having been deposited 
for that purpose only; but the bill holders *have no right to [*275] 
say to him, " You must make use of them for that purpose." And 
if he does make use of them for that purpose, he gives the bill 
holders a preference which he was not compelled to give and has 
no right to give. On the other hand, if he does not . so make use 
of them, they remain in his hands unavailable, for the drawer being 
also insolvent cannot pay the bill holders in full, and until that has 
been done, he cannot get them back into his possession. 

The difficulty was simply a practical one — how to make the secu- 
rities available in such a complicated state of circumstances. The 
rule laid down by Lord Eldon^or the first time in Ex parte Waring 
(r) enables the bill holders to avail themselves of the equity of the 
drawer, and to have the securities appropriated in the hands of the 
acceptor to their bills. The rule is applied in cases of double bank- 
ruptcy or insolvency, or a bankruptcy and an insolvency, where both 
estates are under the control of the Court, and whether the bill 
holders had or had not notice that the securities had been deposited 
to meet the bills, and whether the security belonged to the drawer 
and was pledged with the acceptor, or belonged to the acceptor and 
was pledged, with the drawer. 

The cases which appear to bear out these propositions will now 
be considered in the following order for the sake of simplicity. 
Firstly, those cases where the question was, Were the goods de- 
posited upon trust (below); secondly, the assignment of an equita- 
ble interest (page 293); and thirdly, the rule in Ex parte Waring 
(r) (page 303.) 

Firstly. Were the goods or other security deposited and received 
upon a tniBt ? 

In Tookev. Hollingswvrth (a), in 1793, the plaintiff in Manches- 
ter, and Daniel in London, had agreed that the plaintiff should 
draw from time to time on Daniel remitting him light guineas and 
bills to meet the acceptances. Daniel absconded and was declared 
bankrupt, and the defendant was appointed his assignee. The 
plaintiff, who was ignorant of *these facts remitted to Daniel [*276] 
certain guineas and bills, — the subject of this action in trover — 
which came into the possession of the defendant The plaintiff 
paid the bills when due, and Lord Kenyon, C. J., and Ashurst and 
Grove, J. J., held that the plaintiff was entitled to have the securi- 
ties returned to him. Buller, J., took a different view, and was of 
opinion that the plaintiff waB not entitled to recover, apparently on 

(r) Ex parte Waring, 19 Ves. Jtm. 345 ; 2 Rose, 182. 
(a) Tooke v. Hollingworth, 5 T. R. 215. 

(2071) 



200 EQUITABLE INTERESTS AND ASSIGNMENTS. [Pt. IL 

the ground that the parties bad not a particular transaction only in 
their contemplation, but had come to a general agreement which 
was to form the basis of a general dealing between them to any 
extent, and to be continued to an indefinite length of time. There 
is nothing in the judgments of the other three judges to show that 
this distinction was not present to their minds. They appear to 
have decided the case on the broad ground mentioned in the judg- 
ment of Ashurst, J. (t), that, "where goods are sent by one man 
"to another for a particular purpose, and they have not been (and 
"cannot be) applied to that purpose, the former may recover thorn 
"back again." 

In Walker v. Birch (u), in 1795, J. Forbes deposited certain cot- 
ton with Greaves and Co , who promised to pay the proceeds to J. 
Forbes, when and as received. J. Forbes was the agent of Cald- 
well and Go. Caldwell and Co. were indebted to Greaves and Co., 
and both became bankrupt, and Greaves and Co.'s assignee claimed 
to assert a lien over the cotton and to retain the proceeds. But 
the Court held that they had no lien; for Greaves and Co., had ex- 
pressly undertaken to pay over the proceeds. The fact that J. 
Forbes was the agent of Caldwell does not appear to .have been 
communicated to Greaves and Co. And Lord Kenyon, C. J., did not 
think that was of much importance. 

In Bemale8 v. Fuller (x), about 1810, the defendants were bank- 
ers with whom the plaintiff, as holder, had deposited a certain bill 
[*277] of exchange, payable at their house. Puller, who *was the 
acceptor, sent a clerk to Fuller's with money to pay tbe bill. The 
clerk placed the money on the counter saying he had brought it to pay 
the bill. Fuller's clerk took the money, but said he must see Ful- 
ler before giving up the bill, and subsequently declined either to 
give it up or return the money. The Fullers believed they had a 
right to do this, having a banker's lien over Puller's money in ac- 
count with him. The plaintiff contended that the money had been 
paid to the Fullers for his use. Lord Ellenborough, C. J., was 
at first of opinion that there had been no receipt of the money for 
that purpose. But a new trial was granted, on the ground that as 
the Fuller's did not at once refuse to receive it they must be taken 
to have received it for that purpose. 

In Williams v. Everett (y), in 1811, Kelly, who was a merchant at 
Capetown, wrote to the defendant, his correspondent in London, 
enclosing two bills and requesting him to pay the proceeds of the 
bills to certain persons, one of whom was the plaintiff, and he added 
that he desired " the amounts paid each person to be put on the 
" back of their respective bills." Kelly appears to have advised 
the plaintiff that he had Bent the bills to the defendant with the 

(t) 5 T. R. 228. 

(w) Walker v. Birch, 6 T. R. 258. 
(x) Bernales v. Fuller, 14 East, 590. 
(y) WiUiams v. Everett, 14 East, 582. 
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above instructions, and the plaintiff then applied to defendant for 
payment. The defendant declined to act on Kelly's instructions 
and refused to pay the plaintiff, but he subsequently received pay- 
ment of the bill by Kelly when it became due. The plaintiff 
brought this action to recover that part of the proceeds of the bill 
which the defendant had been instructed by Kelly to pay over to 
him. It was argued for the plaintiff that the defendant by receiv- 
ing the bills had undertaken to apply them to the purposes for 
which they were sent. But Lord Ellenborough, C. J., upholding 
the non-suit, said there had been no such assent either express or 
implied by the defendant, and that Kelly might countermand his 
instructions respecting the remittances as often as he pleased, and 
that the defendant would hold the remittances for the U6e of the 
remitter himself, until by some engagement with the plaintiff the 
remittances were appropriated to him. 

♦In Snaith v. Burridge (z), in 1812, Kieran and Co. of [*278] 
Dundalk and Graeme and Co. of London had engaged in a joint 
transaction to supply stores to the Government Kieran and Co. 
shipped a cargo of pork to Portsmouth, sending the bill of lading 
to Graeme and Co., who, being desirous of raising money, pledged 
it with the plaintiffs, their r ankers. Graeme and Co. became bank- 
rupt, and when the cargo arrived the captain refused delivery to the 
plaintiffs and placed it in the defendants' warehouse. Graeme and 
Co. appear to have thought they had a right to pledge the cargo as 
Kierin and Co. were considerably in their debt But the Court 
held not Mansfield, C. J., delivering the judgment said, "it was 
" clear that it (the pork) was intended by the shipper to be deliv- 
" ered into the Government stores, and as he consigned it to Graeme 
" on those terms, it therefore must be taken to be accepted by them 
" for that purpose; and if bo, it could not be legally diverted to 
" any other purpose " (a). This case was before the Factors Acts. 

In Frith v. Forbes (6), in 1862, one question was whether the 
securities had been received in trust to pay certain bills cut of the 
proceeds. Another was whether the bills had been assigned subject 
to any equity affecting them. Forbes and Co., the defendants, were 
the agents in London of Begbie and Co. of Rangoon, upon the 
terms of a letter which Forbes and Co. had written to Begbie and 
Co., saying that they would open an account upon which Begbie 
and Co. might draw, keeping the account at all times covered. Beg- 
bie and Co. had sold a yacht for the plaintiffs to the King of Bur- 
mah, and received in payment a quantity of teak and cutch. In- 
stead of consigning these direct to the plaintiffs, Begbie and Co. 
consigned them to Forbes and Co. per the ' China,' and advised 
them of it in a letter in which they stated that they enclosed the 

(z) Snaith v. Burridge, 4 Tount. 684. 

(a) See also Burn \. Brown, in 1817, 2 Stork. 272. 

(b) Frith v. Forbes, 31 L. J. Ch. 793, and on appeal, 4 De G. F. & J. 409, and 
post, p. 299. 
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bills of lading for certain teak and cutch, " against which we have 
[*279] " valued on you at six months Bight in *favour of Messrs. 
"Frith and Go." the plaintiffs). The bill of exchange referred to 
" was in these terms, "Six months after sight . . pay to the order 
"of Messrs. Frith and Co. . . the sum of 12002 . . and place the 
"same . . to account consignment per 'China.'" Begbie and Co. sent 
the bills of exchange to the plaintiffs. Forbes and Co. having heard 
of the insolvency of Begbie and Co. declined to accept them when pre- 
sented, and claimed to retain possession of the cargo and to set it 
off against Begbie and Co.'s debt to them on the general account 
The plaintiffs filed a bill against Forbes and Co. to have it declared 
that they were entitled to a charge on the proceeds of the cargo 
in priority to Forbes and Co.'s lien. Sir John Bomilly, M. B., 
held that they were not so entitled, but on an appeal the Lords Jus- 
tices held that they were. 

Lord Justice Turner said, "If a consignee thinks proper to 
" accept an assignment, with express directions to apply it or the 
" proceeds of it in a particular mode, he cannot, as I appre- 
" hend. set up his general lien in opposition to those directions. 
" In such a case only what remains after answering the particular 
" directions can, as I think, become subject to the general lien." 
And speaking of the terms of the letter from Begbie and Co. to 
the defendants stating that the bill was drawn against the cargo of 
the * China,' the Lord Justice said those were " terms which could 
" not be construed otherwise than as meaning that the bills were to 
" be paid out of the proceeds of the consignment" 

It is to be noticed that this was a very peculiar case, and may be 
explained as being one where a principal instructed an agent to 
hand over certain funds to a third person, (c). 

In Trimingham v. Maud (d), in 1868, the facts, which were com- 
plicated, appear to have been that the course of business was 
for Barron and Co., of BarbadoeB, to draw on Battray and 
Co., of London, and to sell the drafts in Barbadoes. They 
also bought bills in Barbadoes, and sent them to Battray 
[*280] *and Co. for the purpose of keeping them in funds to meet 
the bills. These remittances were not stated to be 6ent to cover 
any particular bills. Battray and Co. became insolvent, and at 
that date there were current acceptances of Barron and Co.'s drafts 
for a large amount. Barron and Co., who had not heard of the in- 
solvency, sent off to Battray by three mails, remittances which sub 
sequently realized 11,791Z. By the same mails there arrived from 
the holders drafts on Battray and Co. to the extent of 16,0002. In 
their letters, in which the remittances were enclosed, Barron and 
Co. said, "We beg to advise the following drafts ;" and then fol- 
lowed a list of the drafts for the 16,000Z., and then they pro 

(c) See Brown, Shipley & Co. v. Kough, W. N. 1885, 116, not yet reported in 
the other reports. 

(d) Trimingham v. Maud, L. R. 7. Eq. 201 ; 38 L. J. Ch. 207. 
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oeeded, " We enclose the following firsts of exchange," being the 
remittances for 11,7912. now in question. The drafts were not ac- 
cepted, and Barron and Go. became insolvent It appears to have 
been argued for Barron and Co., that the remittances had been 
sent as cover for the drafts 'for 16,000*. , and that as those drafts 
had not been accepted they had a right to have the remittances 
back again. But V. C. Giffard held otherwise. This case was the 
subject of observation in Ex parte Gomez (e). There does not 
seem to have been any evidence of an appropriation beyond the fact 
that the remittances were sent and the drafts were advised in the 
same letters. They seem to have been sent as cover for all the out- 
standing acceptances generally. 

In Field v. Megaw (/), in 1860, the plaintiff was a corn mer- 
chant in London. The defendant was a member of the firm of 
Hamilton and Co , of Belfast The plaintiff had purchased a cargo 
of wheat, ex ' Maraquita,' and Wedd, being desirous that the cargo 
should be sold by Hamilton and Co., in Belfast, advanced Field 
5002., for which Field accepted a bill in which the consideration 
was described as "value received in wheat ex ' Maraquita.' " It 
was agreed at the same time that the bill 'should be renewed from 
time to time until Field should have received the proceeds of the 
sale, at * which time he promised to pay the bill. No notice [*28l] 
of this agreement was given to Hamilton and Co. The plaintiff 
stopped payment Wedd claimed the 500Z. from Hamilton and Co., 
and they paid that sum to him. This action was brought by the 
plaintiff to recover back the 500Z. from the defendant, who repre- 
sented Hamilton and Co. The plaintiff denied having made the 
wheat a security for the payment of the 5002., and the Court held 
that there was no equitable charge. It was an agreement to pay 
when the proceeds should be received, not a contract to pay out of 
those particular proceeds. 

In the case of In re New Zealand Banking Corporation, Levi's 
Case (gr), in 1869, the holders of bills sought to have certain se- 
curities appropriated to those bills. 

The New Zealand Banking Corporation had made advances to 
Levi, which were covered by securities which Levi had deposited 
with the Corporation. Subsequently the New Zealand Banking 
Corporation, at Levi's request, granted a credit to White and Co. 
McEenzie drew bills in favour of Levi on the New Zealand Bank- 
ing Corporation, who accepted them. These bills were drawn by 
McEenzie on account of White and Co., and on White and Co.'s 
credit with the New Zealand Banking Corporation. Both the New 
Zealand Banking Corporation and Levi were insolvent ; and Over- 
end, Gurney and Co., as holders of these last-mentioned billB, 
sought to have the securities appropriated to the bills of which they 

e) Ex parte Gomez 10 Ch. App. 647. 
/) Field v. Megaw, L. R. 4 C. P. 660. 

) In re New Zealand Banking Corporation, Levi's Case, L. R. 7 Eq. 449. 
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were the holders, on the principle of Ex parte Waring (h). But 
Lord Romilly, M. R, held that the securities had not been depos- 
ited to cover those bills, and therefore Ex parte Waring (h) did 
not apply. 

In the case of In re General Rolling Stock Co., Ex parte Alli- 
ance Bank (i), in 1869, the General Boiling Stock Co. made an ad- 
[*282] vance to Murray, for which he gave his *acceptances and 
deposited the security in question. The Alliance Bank had be- 
come the holders of some of these bills, and before they became 
due but after the Alliance Bank had become the holders, Murray, 
who was desirous to have the loan continued, accepted, at the re- 
quest of the General Boiling Stock Co., a fresh Bet of bills in place 
of the first set Both Murray and the General Boiling Stock Co. 
were insolvent, and the Alliance Bank sought to have the securities 
appropriated to their drafts, on the rule in Ex parte Waring (k) 
But the Court held that the rule was not applicable ; for although 
the securities had been deposited to cover the first-mentioned bills, 
Murray's liability on them to the General Boiling Stock Co. had 
been cancelled by his acceptance of -the second set, at a time when 
the parties had a right to deal with the security as they pleased, 
and therefore the securities were no longer a security against the 
first set 

In Shepherd v. Harrison (I), in 1871, where the bill of lading was 
handed over to the consignee on condition of a bill of exchange 
being accepted, the consignee retained the bill of lading but refused 
to accept the bill of exchange. The House of Lords held that he 
had no right of action against the shipowner for refusing to de- 
liver up the goods. 

The case of Robey and Co. 9 8 Perseverance Iron Works v. Oilier 
(m), in 1872, was very much like Frith v. Forbes (n). A distinc- 
tion seems to be that in Robey v. Oilier (m) there was no evidence 
of a contract by the defendant to pay the debt of the proceeds, and 
in Frith v. Forbes (n) there was such a contract. 

In Robey 8 and Co.' s Perseverance Iron Works v. Oilier (w), in 
1872, Brown of Ibraila consigned a cargo of maize, per ' Acacia,' 
to the defendant. Brown was the defendant's agent at Ibraila, but 
occasionally he made purchases at their joint risk, and this was 
such a transaction. Brown sent the defendant a letter advising 
him of the consignment, and saying that he had drawn on him 
[*283] against the cargo. He ^subsequently forwarded the bill of 
lading. The defendant answered that the drafts " on account of 

(h) Ex parte Waring, 19 Vesey, junr., 345; 2 Rose, 182, pa8*„p. 304. 

(t) In re General Rotting Stock Co., Ex parte Alliance Bank, 4 Ch. App. 423 ; 
38 L. J. Ch. 714. 

(k) Ex parte Waring, 19 Vesey, Junr., 345 ; 2 Rose, 182. 

(I) Shepherd v. Harrison L. R. 4 Q. B. 197 and 493 : 5 E. & I. Ap. 116 ; 38 
L. J. Q. B. 105 and 177 ; 40 L. J. Q. B. 148. 

im) Robey dt Co. *« Perseverance Iron Works v. Oilier, 7 Ch. App. 695. 
n) frith v. Forbes, 31 L. J. Ch. 793, on app. ; 4 De G. F. & J. 409. 
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this cargo shall hare due protection." Brown was indebted to the 
plaintiffs, and endorsed the drafts to them. The drafts were in 
these words : — " Pay to the order of myself the sum of 250Z., which 
place to account cargo per A." The plaintiffs presented the drafts, 
but the defendant refused to acccept, Brown being insolvent. The 
defendant sold the cargo, and the plaintiffs claimed to have the pro- 
ceeds appropriated to their bills. James and Hellish, L.J J., held 
that they had no such right James, L. J., said, " I am not prepare 
" to say that merely because a bill of exchange purports to be 
" drawn against a particular cargo, it carries a lien on that qargo 
" into the hands of every holder of the bill. In Frith v. Forbes 
" (o) there were grounds for saying that the intention was to give 
" Frith, Sands, and Co. an equitable interest in the cargo, for the 
" letters of consignor to the consignees referred to bills of exchange 
" which the consignor had drawn in favour of Frith, Sands, and 
" Co. Here the reference is only to bills which the consignor had 
" drawn to his own order, not mentioning any third parties. In 
11 Frith v. Forbes (o) the cargo was the property of the consignor, 
" who had full right to dispose of the proceeds as he pleased. Here 
" Brown was not the owner of the cargo, but had only a joint in- 
" tereet in it Moreover, his letters to the defendants were not 
" communicated to the plaintiffs, who did not advance their money 
" on the faith of them " (p). 

In the Citizens' Bank of Louisiana v. First National Bank of New 
Orleans (q), in the House of Lords in 1873. The course of busi- 
ness was for the New Orleans Bank to draw on the Bank of Liver- 
pool, to sell the drafts in New Orleans, and to remit securities to the 
Bank of Liverpool, so as to keep that bank out of cash advances. 
The plaintiffs, the Louisiana Bank, were holders of bills drawn by 
the New Orleans Bank *on the Bank of Liverpool. The [*284j 
New Orleans Bank suspended payment, and the Bank of Liverpool 
refused to accept the bills, although having in its possession securi- 
ties of the New Orleans Bank amply sufficient to meet the bills, on 
the ground that the securities had not been appropriated to the 
bills, and that therefore they muBt be returned to the receiver of 
the New Orleans Bank. The Louisiana Bank filed a bill against 
the Bank of Liverpool and the New Orleans Bank, and sought to 
restrain the Bank of Liverpool from paying over the securities to 
the trustee of the New Orleans Bank, and to have them appropri- 
ated to their bills. A the time when the Louisiana Bank purchased 
the bills, the agent of the New Orleans Bank stated that the bills 



(o) Frith v. Forbes, 31 L. J. Ch. 793, on app., 4 De G. F. & J. 409. 

(p) See also Ex parte Carruthers, In re Higginwn, 3 De G. & S. 570 ; and Lut- 
scher v. Comptoir d> Escompte de Paris, 1 Q. B. D. 709. 

(q) Citizens' Bank of Louisiana v. First National Bank of New Orleans, 6 E. & 
I. App. 352; 43 L. J. Ch. 269. This case was on the same facts as Thomson v. 
Simpson, L. R. 5 Ch. Ap. 659; 39 L. J. Ch. 857. 
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were drawn against funds to a much larger amount already remit- 
ted to the Bank of Liverpool. 

The Louisiana Bank relied upon two alternative grounds : first, 
that there had been an equitable assignment of these securities to 
them ; and, secondly, that the New Orleans Bank were estoppel 
from denying that the securities were appropriated to the plaintiffs 
by, reason of the representations of their agent to them. 

Lord Selborne, L.C., dealt first with the question of estoppel. 
His judgment is very instructive. He said: — "I apprehend that 
" nothing can be more certain than this, that the doctrine of equi- 
" table estoppel by representation is a wholly different thing from 
" contract, or promise, or equitable assignment, or anything of that 
"sort;" and after pointing out that a representation, to effect an 
estoppel, must be a representation as to an existing fact, and would 
not effect an estoppel if it were merely as to the representor's in- 
tentions, he proceeded to point 6ut that in this case there had been 
no representation as to a fact; "for," said he, "the only ropreBenta- 
"tion which would have produced an estoppel would have 
"been a representation that the New Orleans Bank had oon- 
" stituted a trust of funds belonging to that Bank, but that in the 
" hands of the Bank of Liverpool, by which the Liverpool Bank 
" might be bound, as trustee, to apply those fundB in payment of 
" the bills. The statement which had been made amounted to no- 
[*285] " thing further than a statement *that there were funds in 
" the hands of the Liverpool Bank sufficient to pay the bills." 

On the question of equitable assignment, he was of opinion that 
there had been no contract to specifically appropriate the funds in 
the hands of the Bank of Liverpool to meet the bills. 

The case of Morgan v. Laritriere (r), in 1875, decided that a let- 
ter of credit does not amount to an equitable assignment of the 
sum mentioned. 

In Ex parte Gomez, In re Yglesias (*), in 1875, the course of 
dealing was for Gomez, of Malaga, to draw on Yglesias, of London, 
sending him remittances as security. Yglesias stopped payment. 
A receiver was appointed, and a composition was agreed to and ac- 
cepted, which, it was not disputed, was binding on all the creditors 
of Yglesias, including the bill holders; Yglesias' estate was there- 
fore freed from any further claims by them. The Court held that 
the contract on winch the securities had been deposited was a con- 
tract of indemnity, and therefore, that the receiver must return the 
securities to Gomez after deducting the composition. 

The case of In re Entwistle, Ex parte Arbuthnot (t), in the Court 
of Appeal in 1876, is very similar to Robey's Case (u). A firm in 

(r) Morgan v. Larivttre, 7 E. & I. Ap. 423; 44 L. J. Ch. 457. 
(a) Ex parte Gomez, In re Yglesias, 10 Ch. Ap. 639 ; see also Latham v. Char* 
tered Bank of India, L. R. 17 Eq. 205. 

(t) In re Entwistle, Ex parte Arbuthnot, 3 Ch. D. 477. 
(u) Robey's Perseverance Works v. Oilier, 7 Ch. App. 605. 
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India were in the habit of selling cotton to Entwistle of London. 
They drew on Entwistle, sending the drafts and bills of lading to 
their London agents, who presented the drafts to Entwistle for his 
acceptance, giving him the bills of lading. Entwistle had accepted 
the drafts drawn in respect of the cotton in question, and had re- 
ceived the bill of lading, and pledged it with a firm of cotton 
brokers. Entwistle stopped payment, indebted to the brokers, who 
sold the cotton, and, after bringing the proceeds into account, paid 
the balance to Entwistle' s trustee, without prejudice to the vendors' 
claim. The vendors claimed it on the ground that the cotton had 
been specifically appropriated to meet their *bills. On the [*286] 
face of the drafts were the words " pay, &c., and place the same to 
account cotton shipments as advised." Both the Indian firm and 
their London agents and Entwistle nad written off the drafts as 
drawn on account of or against the cotton in question. The Court 
of Appeal held that there was no equitable assignment, and indeed 
it seems as if the expressions used were little more than the means 
adopted for identifying the drafts. Entwistle was a purchaser, 
and could do what he pleased with the cotton. The contract was 
nothing more than one by which he undertook to pay a debt, stated 
by both parties to have been incurred in respect of certain cotton. 
In Ex parte Banner, In re Tappenbeck (x), in 1876, before the 
Court of Appeal, Christiansen and Co. of Para, were the agents of 
Tappenbeck and Co. of Liverpool, and in that capacity they pur- 
chased goods at Para, and consigned them to Tappenbeck and Co. 
They raised funds for this purpose by drawing on Tappenbeck and 
Co. and selling the drafts. Christiansen and Co., sent the bills of 
lading and invoices direct to Tappenbeck and Co., and directed them 
to place the invoice price of the goods to their credit, and the bills 
out of the proceeds of which the goods had been purchased, to 
their debit, in the account between them. Both firms became in- 
solvent, and a consignment of india-rubber, which was on its way, 
was not stopped in transitu, and waB taken possession of by the 
trustee of Tappenbeck and Co. The holders of the bills now 
sought to have that consignment appropriated to their bills. The 
Court after deciding that the property in the india-rubber had 
passed to the trustee, held that the bill holders were not entitled to 
the proceeds of the india-rubber. Mellish, L. J., delivering the 
judgment of the Court, which is one of very great value, pointed 
out the distinction between a principal consigning goods to his 
agent for sale, and an agent consigning goods to his principal, and 
continued, " When a principal consigns goods to his agent for sale, 
" the goods in the hands of the agent remain the ^property [*287] 
" of the principal, subject to any charge which the agent may have 
"on them; and if the principal draws bills upon the agent specifi- 
" cally against the goods, that gives the agent the right to apply the 

(x) Ex parte Banner, In re Tappenbeck, 2 Ch. D. 278; 45 L. J. Bank. 73. 
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"proceeds of the goods when sold in payment of the bills; bat 
" subject to that charge the goods, and the proceeds of the goods, 
" remain the property of the principal. Where, however, an agent 
" in one country purchases goods on account of his principal, and 
" consigns them to him in another country, if the agent allows the 
" property in the goods and the possession of the goods to pass to 
" his principal, the goods become the absolute property of the prin- 
" cipal, and the agent, in the absence of an express agreement to 
" the contrary, has no lien or charge upon them in the hands of his 
" principal. Nor does it, in our opinion, in the absence of fraud, 
'• make any'difference that the agent draws a bill upon his principal 
" for the express purpose of obtaining payment of the price of the 
" goods, and that the principal refuses-to accept the bill unless the 
" agent has taken the precaution of making the goods by the bill 
" of lading deliverable to his own order, and has transmitted the bill of 
" lading to an agent of his own, with directions not to hand it over 
"to the principal unless the bill of exchange is accepted. We 
" think that the right of an agent in such a case over the goods, as 
" against his principal, is the same as that of a vendor qs against a 
"purchaser. If the agent gives credit to the principal and trans- 
" fers the property in the goods and the right to obtain possession 
" of the goods by means of the bill of lading to his principal, and 
u fails to stop the goods in transitu, the trustee of the principal, in 
" the event of his bankruptcy, is entitled to the goods. * * * 
" Lastly, we have to consider whether there is sufficient evidence of 
" Christiansen and Co. having a valid charge upon the goods after 
" they had come into the possession of Tappenbeck and Co. ; and 
" having a right to have the proceeds of the goods applied to the 
" payment of the bills. It wan contended for the respondent that 
" ever}' person who consigns goods to another has a right to give 
[*288] " directions how the goods are *to be disposed of, and that a 
" consignee to whom such directions are given must dispose of the 
" goods in the way directed or else return them. We admit that 
" this is true as a general rule, and that the case of Tooke v. Hol- 
" lingworth (y) is an instance of the application of it The question, 
" however, is, did Christiansen and Co. give any directions to Tap- 
" penbeck and Co. that they were to sell the goods and were to 
" apply the proceeds in payment of the bills of exchange ? We 
" think that the argument that they did, depends entirely upon a 
" confusion between a direction to deal with the proceeds of goods, 
" that is to say, the Bum to be realised by the sale of the goods by the 
"consignee in a particular way, and a direction to deal with the in- 
" voice price of the goods, that is to say, the price at which the 
" goods are sold by the consignor to the consignee in a particular 
" way. Where the consignor directs the consignee to apply the 
" proceeds of the goods in a particular way the consignor still 

(jO Tooke v. Honingworth, 5 T. R. 215, ante, p. 275. 
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" remains the owner of the goods, and if he directs the proceeds to 
" be carried to his credit in a particular account, and the bills to be 
" placed to his debit in the same account, that may amount to a di- 
" rection to apply the proceeds of the bills in taking up the bills of 
"exchange. Where, however, a consignor sells goods to a con- 
signee and directs him to carry the invoice price of the goods, 
'' that is, the debt due from the consignee to the consignor for the 
*' price of the goods to a particular account, that does not involve a 
" direction to deal with the goods themselves or the proceeds of the 
" goods in any particular way. On the contrary it admits that the 
" goods themselves are the property of the consignee, and if the 
" invoice price of the goods is placed on one 6ido of an account to 
" the credit of the consignor, and the bills of exchange drawn in 
"respect of the price of the goods are placed on the other side of 
" the account, the only effect is, that when the bills of exchange are 
" paid by the consignee, the debt due to the consignor for the price 
i; of the goods is discharged, but no *charge on the goods in [**289] 
" favour of the consignor is thereby created " (z). 

In Ranken v. Alfaro (a), in 1877, Y. Alfaro of Costa Rica, con- 
signed coffee to Moses Levy and Co., of London, and in his letter 
advising them of the consignment, he enclosed a letter of recom- 
mendation from Eley Alfaro and Co., authorising him to draw on 
them, and stated that he had drawn on tbem on the strength of it 
He also stated that Eley Alfaro and Co. had a share in this trans- 
action. Two of the drafts came into the possession of the plain- 
tiffs as holders for value. Moses Levy and Co. refused to accept 
them when presented. When Y. Alfaro heard thi*, he wrote to 
Schwartz of London, instructing him to obtain possession of the 
coffee from Moses Levy and Co., and to sell and honour the drafts 
with the proceeds. The day before the bills were due, Schwartz 
wrote to the holders in reference to their bills saying that he ex- 
pected to receive delivery of the coffee " sent by the drawer against 
the above," i. e., the bills. He again wrote to the holders saying 
that he had obtained the warrants for the coffeo from Moses Levy 
and Co., and would dispose of the same as "instructed by sender." 
Moses Levy and Co. appear to have had somo claim against Eley 
Alfaro and Co., and served Schwartz with an attachment of all 
goods and moneys belonging to Y. Alfaro. The plaintiffs there- 
upon filed a bill against Y. Alfaro, Schwartz, and Moses Levy and 
Co., praying that it might bo declared that tbo coffee had been 
specifically appropriated to their bills, and that they were conse- 
quently entitled to the proceeds in priority to the other parties, 
and the Court of Appeal held that this was so. 

In Duncan, Fox & C o. v. North <Sb South Wa les Bank (b), in 1879, 

(z) See also for consignments from principal to agent, The New Zealand Co. 
▼. Waimn,! Q. B. D. 374. 

(a) Ranken v. Alfaro, 5 Ch. D. 786; 46 L. J. Ch. 832. 

(6) Duncan, Fox <& Co. v. North and South Wales Lank, 11 Ch. D. 88; 48 L. Jv 
Ch. 376. 

14 CON. OP SALE. (2061) 
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Duncan, Fox and Go. had sold to Radford and Co. through Max- 
well, a broker, certain corn. Radford and Co. accepted bills for 
[*290] the price, drawn on them by Maxwell, and *Duncan, Fox 
and Co. discounted them with the bank. Radford and Co. became 
insolvent, and Duncan, Fox and Co. were liable on the bills as in- 
dorsers. Radford and Co. had deposited security with the bank 
to secure any balance which might be owing by them to the bank. 
This deposit was made before the purchase of the corn, and Dun- 
can, Fox & Co. were not aware of it It was argued for Duncan, 
Fox and Co. that they were in the position of sureties for Radford 
and Co. to the bank, and were therefore entitled to have the secur- 
ities applied to meet the bills. But the Court of Appeal held that 
they were not so entitled, for although an indorser is a surety for 
some purposes he is not so for alL 

In the case of In re the Gothenburg Commercial Company, Lim- 
ited (c), in 1881, that company in London had been in the habit of 
accepting bills drawn on it by a Swedish bank. The Swedish 
bank from time to time transmitted securities to cover the drafts. 
The company, as was well known to the bank, frequently realised 
the securities, and charged themselves with interest on the proceeds 
from the date when they were realised up to the time when they 
were required to meet the acceptances. The company became in- 
solvent, having discounted some of the remittances, and having the 
rest of them in hand. The Court, consisting of Jessel, M.R., Brett, 
and Cotton, L. JJ., seems to have been very strongly influenced by 
the consideration that interest was paid by the company, on the 
ground that a man would only pay interest for money when he had 
a right to make use of it, and the right to make use of it as he likes 
is inconsistent with his holding it as trustee for a certain purpose, 
and held that the bank were only entitled to have the securities in 
hand appropriated to their bills (d). 

This case was followed in the case of In re Broad, ex parte Neck 
(e), in 1884. There the course of business between Thomson in 
Swenden and Neck a banker in London was for Thomsen to draw 
[*291] oii Neck, and to remit bill to cover the *drafts as they matured. 
Sometimes Neck kept the remitted bills until they became due, and 
sometimes he discounted them, and in the account between him and 
Thomsen, he credited Thomsen with the proceeds of the remitted 
bills, and debited him with the amount of his acceptances, in- 
terest being both allowed and charged, with an annual settlement 
Thomsen drew on Neck, and subsequently remitted to him as cover 
a draft at sight on Westenholz Brothers, which was accepted by 
them, and handed by Neck to his bankers and paid at maturity. 
Neck became insolvent, and the Court of Appeal held that Neck 
had ceased to hold as trustee, and had become a mere debtor. The 

(c) In re Gothenburg Commercial Co., Limited, 29 W. R. 358. 
id) See Banco de Lima v. Anglo Peruvian Bank, 8 Cli. D. 160. 
(e) In re Broad, Ex parte Neck, 13 Q. B. D. 740. 
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Court, as in the former case, seems to have been very much influ- 
enced by the payment of interest on the proceeds. But it does 
seem at least possible that as the settlements were annual, this ar- 
rangement about interest may have been made for convenience in 
keeping the accounts. However, this point seems to have been 
taken in the former case. 

In Phelps, Stokes dt Co. Comber (/), before V.-O. Bacon, in 1884, 
Borland of New York acted as the agent of two firms, one at Liv- 
erpool and the other at Fernambuco. C. C. Johnson was the sole 
partner of the Liverpool firm and a partner with the defendant in 
the Pernambuco firm. At C. C. Johnson's request, Borland pur- 
chased goods in New York, and consigned them to the Fernambuco 
firm, sending the bills of lading to the Pernambuco firm, and drawing 
bills on the Liverpool firm, which were indorsed to the plaintiffs, 
but which were subsequently dishonoured when presented to the 
Liverpool firm for acceptance. The .peculiarity of these bills was 
that there was a counterfoil attached to each draft, addressed to the 
Liverpool firm, which informed them that the drafts were drawn 
against those consignments. The Liverpool firm became insolvent 
and indebted to the Pernambuco firm, which asserted a right to 
retain the proceeds. The plaintiffs claimed to have the bills paid 
out of the proceeds, and were unsuccessful. There seems not to 
have been a *vestigo of evidence of any contract by either [*292] 
firm so to pay them. 

In Ex parte Dever, in re Suse (g), in 1884, Sentance was a mer- 
chant at Shanghae, Mussett was a merchant in London, and Suse and 
Sibeth were bankers in London. Sentance had drawn bills on Suse 
and Sibeth, remitting them tea, and had discounted them with the 
Hong Kong Bank; the question was whether the tea was specifi- 
cally appropriated to meet the bills. 

Mussett and Sentance had been in the habit of doing business 
together, and Mussett requested Suse and Sibeth to grant a credit 
to Sentance. Suse and Sibeth then wrote a letter of credit to Sen- 
tance, authorizing him to draw on them, the drafts to be accom- 
panied by bills of lading, "these documents to be surrendered 
"to us against our acceptances." Under this credit Sentance made 
various consignments to Mussett, drawing on Suse and Sibeth in 
respect of each particular consignment On each draft there was a 
statement that it was drawn under the letter of credit, and was to 
be placed to account of the particular consignment as per shipping 
documents therewith. Sentance discounted all the bills with the 
bills of lading attached, with the Hong Kong and Shanghae bank, 
showing them the letter of credit When the bills arrived in Lon- 
don they were accepted by Suse and Sibeth, and the bills of lading 
were delivered to them. The tea was warehoused on arrival, and 

(/) Phelps, Stokes A Co. v. Comber, 26 Ch. D. 755 ; 53 L. J. Ch. 1134, affirmed 
in the Court of Appeal. 

(ff) Ex parte Dever, in re Suse, 13 Q. B. D. 766. 
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the freight was paid by Suse and Sibeth and debited to Mussett in 
their account with him. As the tea was sold from day to day, Mns- 
sett sent a cheque for the amount sold to Suse and Sibeth, who gave 
Musset a delivery order. Mussett did not, when paying his cheque, 
state that it was against any particular acceptance of Suse and Sibeth 1 s. 
Suse and Sibeth became insolvent, and at that time part of the tea 
had been sold and part remained in the warehouse. The Court of 
Appeal held that Sentance was entitled to have the unsold tea ap- 

tiropriated to the drafts, but not the proceeds of that which had 
*293] been sold. And, *f urther that the bill holders had no rights 
against the goods, but were mere creditors (h). 

Secondly : The assignment of an equitable interest 
In the leading case of Burn v. Carvalho (i), in 1839, the facts 
are set out so perspiciously in the judgment of Lord Cottenham, 
L.C., that the judgment is given verbatim. "Fortunato, who car- 
"ried on business at Liverpool, had been in the habit of consign- 
" ing goods for sale to Rego, at Bahia, and of drawing upon him 
" for the expected proceeds; and, for the purpose of realizing, m 
"this country, the amount of the bills so drawn, he employed 
" the firm now represented by the plaintiffs to negotiate these bills; 
" in order to effect which, they indorsed them, and, having disposed of 
"them, placed the amount to the credit of Fortunato, for which he 
"drew upon them. Burn and Co." (the firm represented by the 
plaintiffs), "having heard that some of these had been refused ac- 
" ceptance by Rego, and, therefore, expecting that such bills, and 
"the others they had so indorsed, would be returned to them and 
"payment required of them, applied to Fortunato, in a letter dated 
"the 4th of April, 1829, requesting him to write to Rego, by -the 
"first vessel, with orders, that in case he did not pay the drafts, he 
" would immediately hand over such property as he might have of 
" Fortunato's of an equivalent value to the bills not paid by him, to 
"their agent, Mr. Vogeler" (also at Bahia), " whom they requested 
"to pay the bills for their honor. In answer to this letter, Fortu- 
"nato, in a letter to Burn and Co, dated the 9th of April, 1829, 
" said, ' Agreeably to your injunction, I will write to Mr. Rego per 
" ( brig * Wavertree,' to sail on the 12th of this month, directing him 
" * to hand over to Mr. Vogeler property of mine in his hands to 
" ( cover the amount of bills that eventually may not be paid; ' and 
"accordingly, by a letter to Mr. Rego, dated the 11th of April, 1829, 
"he gave the directions to him as follows: — ' I have engaged and made 
[*294 J " 'promise to Messrs. *Burn and Co., that you should pass 
" 4 into the hands of their agent in your city, Mr. Vogeler, all the 
" ' property which might exist in your hands on my account' By a 
"letter of the 11th of June, 1829, Mr. Rego informed Messrs. Burn 
" (after stating that great part of the goods which Fortunato had 

(h) See further on this subject, In re Pavy'a Patent Felted Co., 1 Ch. D. 361; 
Johnson v. Robarts, lOCh. Ap. 505. 
(t) Burn v. Carvalho, 4 My. & Cr. 690. 
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" consigned to him remained in his possession) that he would de- 
" liver such goods to Mr. Vogeler, in consequence of the order so 
" to do which he had received from Fortunate 

" On the 30th of June, 1829, the goods in question were accord- 
" ingly delivered over by Mr. Rego to Mr. Vogeler, and were after- 
" wards sold by him, but did not produce sufficient to meet the bills 
" which Messrs. Burn had so endorsed ; but, after applying such 
" proceeds, they remained creditors of Fortunato, upon that ac- 
" count, to a considerable amount 

" On the 23rd of June, 1820, a commission of bankrupt issued 
" against Fortunato ; and he was found bankrupt upon an act of 
41 bankruptcy on the 23rd of May preceding; * * * 

"II was admitted there was not a possibility of informing Mr. 
" Rego of the letter of the 0th of April, 1829, before the act of 
"bankruptcy on the 23rd of May. 

" The result of this state of facts, which I have taken from the 
" admissions, is that Fortunato, being under pecuniary obligations 
" to the plaintiffs, and having property in the hands of Rego, his 
"agent, promised and agreed to apply such property, or a sufficient 
" part of it, to the discharge of such liability, and sent directions 
" to Rego for that purpose, but became bankrupt before such in- 
" structions did or could have reached Rego ; aud the question is 
"whether such promise and agreement did not give to the plaintiffs 
"a right in equity to have such property so applied, notwithstand- 
ing the intermediate bankruptcy of Fortunato; and the inquiry 
"is, first, whether the plaintiffs acquired any such right against 
"Fortunato? secondly, if they did, whether such right can be en- 
" forced against his assignees ? * * *. 

"In equity, an order given by a debtor to his creditor upon 
"*a third person having funds of the debtor, to pay the [*295] 
" creditor out of such funds, is a binding equitable assignment of 
" so much of the'fund. * * * Here there is an existing fund in an 
" agent's hand, and there is a distinct contract to discharge the lia- 
" bility out of that fund, and to give directions for that purpose. I 
" I think, therefore, that the letters of the 4th and 0th of April, 
" 1820, amounted to an equitable assignment of tbe funds in the 
"hands of Rego; and, if so, how can the subsequent bankruptcy in 
" June, upon an act of bankruptcy in May, destroy the effect of 
"such equitable assignment? The property in the hands of the 
" assignees was certainly liable to this equity, unless some provision 
" in the bankrupt Acts interfere to prevent it * * * I am, there* 
" fore, of opinion that the plaintiffs had a good title, in equity, to 
"the goods delivered by Rego to Vogeler (k). 

(Jfc) See also Malcolm v. Scott, in 1849, 3 Mac. & G. 29 ; Parienie v. Lubbock, 
in 1855 ; 20 Beave. 588 ; Hblroyd v. Griffiths, in 1856 ; 3 Drew. 428 ; Acraman v. 
Bates, in I860, 2 E. & E. 456 ; 29 L. J. Q. B. 78 ; ElHn v. Baker, in 1862, 11 
C. B. N. 8. 526 ; 31 L. J. C. P. 177 ; Shand v. Du Buisson, in 1874, L. R. 18 
Eq. 283 ; 43 L. J. Ch. 508. 
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In Eodick v. Q and ell (Q, in 1849, certain Railway Companies 
owed money to the defendants, who were their engineers. The de- 
fendants owed money to their bankers, who were the plaintiffs. The 
defendants wrote to the solicitors of the Railway Companies author- 
izing them to receive the monies, and asking them to pay the money 
when received to the plaintiffs. The solicitors then wrote to the 
plaintiffs, telling them what their instructions were. The solicitors 
received the money but paid it to the defendants. There was no 
direction given by the defendants to the Railway Companies to pay 
the money to the plaintiffs, nor was any agreement proved between 
the defendants and the plaintiffs. Lord Langdale, M.R., held that 
there was no equitable assignment. He said (m), "It seems dif- 
44 ficult to ascertain the grounds, on which the authority given to 
[*296] " a person, who has *no interest, to receive, and the promise 
" of the same person to pay when received, can be said to consti- 
" tute an equitable assignment;" and he pointed out on the follow- 
ing page that this was not inconsistent with the solicitors being 
held liable at law on their promise. This judgment was affirmed 
by Lord Chancellor Truro (n). 

The facts of this case appear to amount to nothing more than 
this. The defendant says to one who was his agent for this pur- 
pose, " When certain money is paid to you, you are to pay it to the 
" plaintiffs." The agent then says to the plaintiffs, " My instrnc- 
" tions are to pay the money to you as soon as I get it" There 
was no contract between the defendant and the plaintiff, and there 
was no reason why the defendant should not withdraw his instruc- 
tions. 

In Burn v. Carvalho (o), Fortunato's own letter stated that he 
had made a promise to Burn and Co. 

The case of Hoare v. Dresser (p), in the House of Lords, in 1859, 
was one of some complication. The same cargoes had been as- 
signed in equity to both the plaintiffs and the defendant, and the 
real question was whether the plaintiffs at the date of the assign- 
ment to them had notice of the assignment to the defendant 

Dresser, of London, had contracted with Norrbom, a timber mer- 
chant in Sweden, to sell three cargoes of timber which Norrbom 
was to consign to him from Sweden. Norrbom wrote to Dresser, 
saying he had received two charter parties for two of the cargoes 
and hoped to get the third, and that the cargoes would have to be 
paid for shortly, and asked leave to draw on Dresser for 1,000*. To 
this Dresser assented, and Norrbom then wrote enclosing copies of 
charter parties of two vessels, the ' Yerene ' and the ( Christiana ' 
(on board of which two of the cargoes were afterwards shipped), 

(l) Rodickv. Gandell, 12Beav. 325; on ap. 1 De G. M. & G. 763. 
(to) Page 337. 

\n) Rodick v. Gandell, 1 De G. M. & G. 763. 
(o) Bum v. Carvalho, 4 My. & Cr. 690. 
(p) Hoare v. Dresser, 7 H. L. 290; 28 L. J. Ch. 611. 
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and saying that he had authorized a Mr. Frestadius to draw on him 
for 5002. Dresser accepted Frestadins' draft for 500/. and paid it 
at maturity, and he subsequently accepted and *paid another [*297] 
of Frestadius' drafts for 5001 On the 29th September, Norrbom 
again wrote to Dresser stating that he expected to receive by the 
next post the bills of lading of the ' Verene ' and ' Christiana,' and 
that the captains of two other vessels would complete their loadings 
next week, and that in a few posts he would send the shipping 
documents of all four cargoes. 

On the 24th October, Hoare and Co., the plaintiffs, received a 
letter from Norrbom, in which they were requested by him to de- 
liver to Dresser the charter partios of the 'Irene' and ' Christiana,' 
and bills of lading endorsed in blank (all of which were enclosed) 
as soon as Dresser should accept a draft for 1,3121 (also enclosed), 
and should make an acknowledgment that Norrbom had performed 
his contract in all respects. The letter also stated that he (Norr- 
bom) had authorized Frestadius to draw on them for 1,300Z. This 
letter from Norrbom to Hoare and Co. was sent through Klenian, 
who was Hoare's agent in Sweden, Kleman enclosing it in a letter 
of his own to them, in which he said, referring to Norrbom's 
authority to Frestadius to draw for 1,300L, that, " knowing Dresser 
" and Co., to be very good, I have not hesitated to assure Mr. 
" Frestadius that you will promptly honour his draft" Two days 
previously to this Hoare and Co. had received Frestadius' drafts on 
them for 1,300*. 

On the receipt of Norrbom's letter and shipping documents on 
the 24th, Hoare and Co. sent a clerk to Dresser, who presented the 
draft for acceptance, and informed him of the contents of Norrbom's 
letter. Dresser was annoyed and declined to accept the draft, say- 
ing the proceeding was a strange one, as the cargoes were already 
his, and that he had made advances to Norrbom in respect of them, 
and that it was a swindle. Hoare and Co. then wrote to Dresser 
on the 24th, posting the letter at 11.30, which Dresser received 
between 12 and 2 o'clock, in which they stated explicitly the condi • 
tions on which the bills of lading would be delivered to him. In 
answer to this, Dresser on the same afternoon wrote that he wished 
to see the bills of lading, and would return them if he did not ac- 
cept the bill and make the other ^acknowledgments, and on [*298] 
the faith of this Hoare and Co. delivered them to him on the after- 
noon of the 24th. And in the evening of the same day they wrote 
to Frestadius " We also give your drafts due protection," and posted 
the letter the same evening. Frestadius' drafts were subsequently 
accepted. On the 25th Dresser accepted the draft for 1,312/., and 
returned it to Hoare and Co., but kept the bills of lading without 
making the required acknowledgments. He subsequently paid the 
draft at maturity. Hoare and Co. requested Dresser either to give 
his acknowledgments or to take back his acceptance and return the 
bills of lading. 

(2087) 



216 EQUITABLE INTERESTS AND ASSIGNMENTS. [Pt. IL 

It was argued for Dresser that there had been an equitable as- 
signment to him of the cargoes of the ' Yerene ' -and ' Christiana,' 
and then when Hoare and Co. came under a liability in respect of 
the bills of lading for those cargoes, that they had notice of Dres- 
ser's prior equitable title. The case really turned on the second 
point, the House of Lords being of opinion that Hoare and Co. had 
not notice of Dresser's claim, even assuming it to have existed, but 
the case is important, as showing what the judges considered to be 
an equitable assignment Lord Chelmsford, L C , said, " When the 
" * Verene' and 'Christiana' were laden with timber expressly for 
" the purpose of satisfying the contracts which had been entered 
" into on account of Norrbom for the supply of exact quantities 
"shipped for Bristol and for London, Dresser had an equitable 
"title to the property in these cargoes which he could enforce 
" against Norrbom, or against any other jierson claiming from Norr- 
" bom with no better title than he possessed." 

" And," said Lord Wensleydale, " I take it to be perfectly clear 
"that in order to create an equitable assignment the obligation 
" must be to deliver a particular chattel, not to deliver any chattel. 
<< * * * jj u j. j n ^ n j 8 cas6j though the contract was, I think, uncer- 
"tain till the 20th September, there was a positive engagement that 
"the bill of lading of these two cargoes which had been put on 
" board the * Yerene ' and ' Christiana ' should be transferred to Dres- 
f *299] " ser, and though Dresser refused to accept the particular *bill 
" that was drawn upon him, I think it may be well considered as 
" an appropriation of those two cargoes to him, which would con- 
" stitute an equitable lien on them in his favour." 

In Frith v. Forbes (q), in 1862, which has been considered at 
greater length, ante, p. 278, there was an assignment of the debt, 
but the pinch was, was it assigned free from equities. For the de- 
termination of this point there was the subsidiary question, were 
the securities specifically appropriated? Lord Justice Turner, put 
the case in this way: "The bills * * * refer to the consignments, 
" and operate, I think, as orders by Begbie and Co. on Forbes and 
" Co. to pay the bills out of those consignments, and the present - 
" ment of the bills by the plaintiffs was a communication to Forbes 
"and Co. of those orders" (r). Begbies had assigned to Frith a 
debt which was owing to Begbies from Forbes. Begbies then be- 
came insolvent Now this being an equitable assignment, the as- 
signor could only assign it subject to any equities affecting it and 
it was argued for Forbes that one of these equities was his lien over 
the proceeds in respect of Begbie's general indebtedness to him. 
But the Lords Justices held that Forbes, by accepting the cargo in 
trust to pay the debt out of the proceeds, had renounced his lien 
over those proceeds, and therefore could not now assert it 



8 



Frith v. Forbes, 31 L. J. Ch. 793; 4 De G. F. & J. 409. 
See also the concluding sentence of his judgment. 
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It must not be forgotton that this case was a peculiar one, 
and that it was a case of a principal consigning goods to his agent, 
and not that of a vendor consigning to a purchaser (*). The 
plaintiff's title was also good against Begbie, and his assignee could 
not be in a better position. 

In the case of Holroyd v. Marshall (t),in the House of Lords in 
1862, Taylor, who was the occupier of a mill, covenanted that he 
would assign to Holroyd, his landlord, all machinery which might 
thereafter be brought by him (Taylor) *into the mill. The [*300] 
sheriff seized ths machinery which Taylor had so brought in, and 
Holroyd claimed it as equitable assignee. The House of Lords 
held that he was entitled to ii Lord Westbury said, " * * * It is 
" quite true that a deed which professes to convey property which 
" is not in existence at the time is, as a conveyance, void at law, 
" simply because there is nothing to convey (u). So in equity a 
" contract which engages to transfer property, which .is not in exis- 
"tence, cannot operate as an immediate alienation merely be- 
" cause there is nothing to transfer. But if the vendor or mort- 
"gagor agrees to sell or mortgage property real or personal of 
"which he is not possessed at the time, and he receives con- 
sideration for the contract and afterwards becomes possessed 
"of property answering the description in the contract, there is 
" no doubt that a court of equity would compel him to perform 
"the contract, and that the contract would in equity transfer 
"the beneficial interest to the mortgagee immediately on the 
" property being acquired. This of course assumes thai the sup- 
" posed contract is one of the class which a court of equity 
" would decree a specific performance. * * * It follows that, 
" immediately on the new machinery and effects being fixed or 
" placed in the mill, they became subject to the operation of the 
" contract, and passed in equity to the mortgagees, to whom Taylor 
" was bound to make a legal conveyance, and for whom he, in the 
"meantime, was a trustee of the property in question" (x). 

The case of Reeve v. Whitmore (y), in 1803, is introduced here, 
as in it an attempt was made to give to a mere license to seize after- 
acquired property the same effect as a covenant to assign after- ac- 
quired property, so as to create an equitable interest in such prop- 
erty. Lord Westbury, L. G, said, " A power is a very different 
" thing from an interest; and if the extent and limit of the contract 
" be merely that he should *have such a power, then an inter- [*301] 

(s) Beeper James, L. J., in In re Fniwistle, 3 Ch. D. 480; and in Robey v. 
OUier, 7 Ch. Ap/695. 

(/) Holroyd v. Marshall, 10 H. L. R. 191; 33 L. J. Ch. 193. 

(u) Even if the contract is in form an absolute assignment, yet it merely 
operates as a promise to assign until the contract attaches upon speciiic goods, 
CoUyer v. Imacs, in 1881, 19 Ch. D. 351; 51 L. J. Ch. 14. 

S) See also Moqg v. Baker, in ia38, 3 M. & W. 195. 
) Reeve v. Whitmore, 33 L. J. Ch. 66. 
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" est would not arise under the power till the power was exercised" 

In Gurnell v. Gardner (a), in 1863, Gledhill, who was in debt to 
the plaintiff, had contracted to purchase some wool from Bradley, 
but had not paid the whole of the price. The wool was lying at 
Doncaster, on the defendant's premises. In order to secure the 
money owing to the plaintiff, Gledhill said to him, " There is 
"the wool which has gone to Doncaster ; go and sell that wool ; 
" pay Bradley the balance due to him on such wool, and keep the 
remainder yourself." Gledhill died shortly afterwards. The plain- 
tiff accordingly went to Doncaster and demanded possession, but 
was informed by the defendant that he had been instructed by Gled- 
hill's administrators not to deliver it. The plaintiff, however, by 
force obtained possession, and sold the wool ; he then paid Bradley 
the sum owing to him, and kept the balance. The defendant and 
the administrators commenced an action to recover the value of the 
wool, and the plaintiff, having no defence at law, suffered judgment 
to be entered against him, and then filed his bill to have it declared 
that he was in equity entitled to the proceeds of the wool. Y. -C. 
Stuart held that there had been a good equitable assignment It is 
worth noting that there was no evidence in writing of the equita- 
ble assignment. 

In Langton v. Waring (6), in 1865, the plaintiffs were the as- 
signees in bankruptcy of Hollway, Hart and Co., who had con- 
tracted to sell a large number of railway sleepers to the defendants. 
The cargoes, as they arrived from Dantzic, were discharged at Holl- 
way, Hart and Co.'s wharf, and the timber, which was double the 
size of a railway sleeper, was sawn in two and then delivered at the 
defendant's wharf, about half a mile distant. The question arose 
as to the last cargo. John Hart, who was one of the firm of Holl- 
way, Hart and Co., called on the defendants to ask them for an ad- 
vance, and at the interview, as appeared from the evidence, an ad- 
[*302] vance of *600Z. was made to him on account of this last 
cargo. He then absconded, and some days afterwards the defend- 
ants sent a large number of men, and, against the consent of Holl- 
way, Hart and Co., carried away the timber. Part of the timber 
had been sawn into sleepers; part had not 

The plaintiffs, who were the assignees of Hollway, Hart and Co., 
brought this action to recover the value of the timber. The Court 
held that they were not entitled, there having been a good equita- 
ble assignment to the defendants. 

Erie, C. J., said, "My judgment rests entirely upon what passed 
" at the time that advance was made. It was agreed on all hands 
" that it was an advanco made specifically on account of the timber 
" in question. The assignees now claim to keep both the money 

(z) Thompson v. Cohen, L. R. 7 Q. B. 532; 41 L. J. Q. B. 221. 

(a) Gurnell v. Gardner, 9 Jur. N. S. 1220: 4 Giff. 626. 

(b) Langton v. Waring, 18 C. B. N. S. 315. 
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" and the goods. The question is, whether, as against them, what 
" passed between the defendants and John Hart at the time of mak- 
" ing that advance did not constitute that 600Z. a charge upon the 
" timber, and make it an advance upon the security of that specific 
" cargo, so as to prevent the assignees, who take all the legal and 
" equitable rights of the bankrupts, from being entitled to claim it 
" I am of opinion that what passed upon that occasion did amount . 
" to an agreement on the part of John Hart to appropriate this par- 
" ticular timber as a security for the advance he was asking" (c). 

In re Agra and Masterman's Bank, Ex parte Asiatic Bankiny 
Corporation (d), in 1867, the question was whether the debt had 
been assigned subject to equities. There Agra and Masterman's 
Bank had written a letter authorizing Dickson, Tatham and Co., to 
draw on them for a certain amount, and the letter contained these 
words, " This credit will remain in force for twelve months from 
this date, and parties negotiating bills under it are requested to in- 
dorse particulars on the back hereof." Dickson, Tatham and Co., 
drew on Agra and Masterman's Bank, and sold the bills to the Asia- 
tic ^Banking Corporation, who indorsed the particulars as [*303] 
above requested, and now, as holders, claimed on Agra and Master- 
man's Bank, who resisted the claim on the ground that Dickson, 
Tatham and Co. were indebted to them to an amount greater than 
the bills. But the Court allowed the claim, on the grounds that 
the letter was addressed to the persons who should negotiate the 
bills : and that it was a representation to such persons that the 
bills would be paid. The judgment of Lord Cairns contains the 
following passage (c) : — 

" But presuming the contract to have been at law a contract with 
" Dickson, Tatham and Co., and with no other, it is clear that the 
" contract was in equity assignable, and that Dickson, Tatham and 
" Co. must betaken to have assigned (if assignment were needed) 
" to the Asiatic Banking Corporation, and to have been by the 
" writers of the letter intended to assign to them the engagement 
" in the letter providing for the acceptance of the bills. Generally 
" speaking, a chose in action, assignable only in equity, must be as- 
" signed subject to the equities exisiting between the original par- 
" ties to the contract; but this is a rule which must yield when it 
" appears from the nature or terms of the contract that it must have 
" been intended to be assignable free from and unaffected by such 
" equities. The essence of this letter is, as it seems to me, that the 
" person taking bills on the faith of it is to have the absolute bene- 
" fit of the undertaking in the letter, and to have it in order to ob- 
" tain the acceptance of the bills which are negotiable according to 

(e) See also Bishop v. Crawshay, in 1824, 3 B. & C. 418. 

(d) In re Agra and Masterman's Bank, Ex parte Asiatic Banking Corporation, 2 
Ch. App. 391 ; 36 L. J. Ch. 222. 

(c) 2 Ch. App. 397 ; 36 L. J. Ch. 226. 
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" their tenor, and without reference to any collateral or cross 
" claims. Unless this is done the letter is useless." 

The third and last question lor consideration is the rule in Ex 
parte Wariny (/). 

Where the securities are admitted to have been deposited in trust 
to meet the bills, and both the drawer and the acceptor of the bills 
is insolvent, and the bills are in the hands of third parties, then the 
difficulty occurs in winding up the estates, which is met by the rule 
in Ex parte Waring (f). 

[*304] *The facts in Ex parte Waring (g), which was decided 
in 1815, were that Bracken and Co., who were manufacturers, had 
an account with Brickwood and Co., who were bankers, and drew on 
them from time to time, and deposited securities with Brickwood 
and Co. to coyer their acceptances. The bills had been indorsed to 
third parties, and both Brickwood and Co. and Bracken and Co. 
became bankrupt *, Lord Eldon ordered (h) that the securities 
should be appropriated specifically to the discharge of the accept- 
ances. 

Lord Eldon regarded the case as if the securities had been real- 
alized at the moment of the bankruptcy and the proceeds appropri- 
ated to meet the bills rateably; if they were not sufficient, the bill 
holders proving for the unpaid portion ; if more than sufficient, the 
surplus to be paid to the depositors of the security (»). It had 
been argued that the holders of the bills had some right of their 
own to have the securities appropriated to their bills, but, Baid Lord 
Eldon, " I see nothing in this transaction, which, supposing a bank 
" ruptey had not occurred, would entitle those, who are creditors by 
" the acceptances of the bankers having these deposits, to maintain 
" an equity upon them : the effect of which would be, that from 
" the moment of that deposit the bankers became trustees for those 
" creditors; and could not come to any new arrangement with those 
" whose debts are to be so discharged." 

Lord Eldon then treated the case in this way : Brickwood and 
Co. became insolvent in July: Bracken and Co. became insolvent 
in August; between those dates Bracken and Co. had an equity to 
have the securities appropriated to the bills, and that equity was 
not varied by their insolvency, a,nd the bill holders must have the 
benefit of that equity. 

In Powle8 v. Hargreave3 (&), in 1853, a firm consisting of G. 
Hargreaves, J. Hargreaves, and Thomas Piatt, carried on business 
at Manchester, Liverpool, and Shanghae. The course of business 
[*305] between the firm and their customers *was for the firm to 

(/) Ex parte Waring, 19 Ves. Jun. 345; 2 Rose, 182. 
\g) Ex parte Waring, 19 Ves. Jun. 345 ; 2 Rose, 182. 

(h) The order in Ex parte Waring, is set out at full length in 3>D. G. M. & 
G. 445. 

(t) Per Lord Blackburn, in 7 App. Ca. 392. 
(*) Pvwles v. Hargreaves, 3 De G. M. & G. 430. 
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select and purchase goods at Manchester for their customers and 
to send them to Liverpool, whence they were consigned to the 
Shanghae branch of the firm, who sold the goods, purchased other 
goods, and consigned them back to the Liverpool branch. The 
firm financed these transactions by drawing on their customers for 
the price of the gbods consigned to China, which bills were ac- 
cepted by the customers, and the agreement between the firm and 
the customers was that the return consignments purchased in 
Shanghae and consigned to Liverpool should be a security in the 
hands of the firm for the bills so drawn. 

For the purposes of getting some bills so drawn by the firm on 
one Prescott and accepted by him, discounted, a member of the 
firm informed the manager of the Liverpool Banking Company 
(the plaintiffs) of the circumstances under which the bills wero 
drawn, and the Liverpool Banking Company discounted the bills 
on the understanding that the return consignments were to be a 
security for the payment of the bills. Prescott died insolvent, and 
when the firm failed the Liverpool branch held certain return con- 
signments in their hands. Lord Cranworth, L. C, and L.JJ. 
Knight Bruce and Turner held that the holders had a right to have 
the proceeds of those consignments appropriated to meet the bills. 
It is clear from the judgments that the rule in Ex parte Waring (I) 
applies where there is a double insolvency, and is not to be re- 
stricted to cases of double bankruptcy. 

In the case of Inman v. Clare (m), in 1858, the Elingenders, 
Liverpool merchants, usually employed the Clares, who were cot* 
ton brokers, to sell the cotton which they imported, and, requiring 
money, they applied to the Clares, who, on having the bills of lad- 
ing for certain cotton deposited with them as security, accepted 
Klingenders' drafts, and the drafts were discounted with the plain- 
tiff. Both the Klingenders and the Clares became insolvent, and 
Vice- Chancellor Wood held that the plaintiff was entitled to have 
the proceeds of the cotton appropriated to meet his bills. 

*In In re New Zealand Banking Corporation, Hickie and [*306] 
Co.*8 Case (n), in 1867, the point was not decided, but Lord Ro- 
milly seems to have been of opinion that the rule in Ex parte War- 
ing (o) did not apply where the drawers had deposited security 
with their bankers, the acceptors, but were so much in debt to them 
that they would still have been in their debt if the bankers, after 
paying the bills out of the securities, had kept the balance; for as 
nothing would under any circumstances be owing to the drawers, 
they could have no equity to have the securities applied in one way 
rather than another. In short, that as the drawers could have no 
equity, the holders could have none. But inasmuch as the posi- 

!l) Ex parte Waring, 19 Ves. Jun. 345; 2 Rose, 182. 
m) Inman ▼. Clare, John. 769. 
n) In re New Zealand Banking Corporation, L. R. 4 Eq. 226; 36 L. J. Ch. 809. 
o) Ex parte Waring, 19 Ves. Jun. 345; 2 Rose, 182. 
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tion of the drawer and acceptor was, with respect to these secu- 
rities, determined by the express terms of the contract of deposit, 
it is by no means clear that it was correct to say that the drawers 
had no equity. 

In the City Bank v. Luckie (p), in 1870, Kynaston and Co. had 
agreed to give Luckie a current cash credit which was secured by 
the mortgage of an estate in Guiana. Kynaston and Luckie be- 
came insolvent, and the plaintiffs, as the holders of the bills drawn 
by Luckie and accepted by Kynaston and Co., sought to have the 
security appropriated to the bills; and Lord Hatherly, L.C., de- 
creed accordingly. 

In the Bank of Ireland v. Perry (q), in 1871, Home and Co. 
sold a cargo of maize to Pirn and Co. : Pirn and Co. sold it to 
Perry, the defendant, and drew on him on the terms that the bills 
should be paid out of the proceeds. Perry sold the cargo to Cov- 
entry and Shepheard. Coventry and Shepheard pain Home and 
Co. direct, and that left in their hands a sum of 4152. due from 
them to Perry for the maize. Both Pirn and Co. and Perry were 
insolvent, and the plaintiffs, as holders of the bills drawn by Pirn 
and Co. on Perry, sought to have the balance in Coventry and 
Shepheard's hands appropriated to their bills, and the Court of 
Exchequer allowed their claim. 

[*307] *In Ex parte Smart in re Richardson (r), in 1872, Stephani 
of Havana purchased goods of Langs of Bremen. Langs drew on 
Richardson of London, who accepted the bills. Stephani sent 
security to Eichardson to keep him in funds to meet Lang's draft 
Stephani and Richardson became insolvent, and Langs, who were 
the holders of the bills, claimed to have such of the security as was 
in Richardson's hands at the date of his liquidation, applied to 
meet their drafts. The claim was resisted on the ground that 
Stephani were not parties to the bill, and therefore the rule in Ex 
parte Waring («) did not apply. But the Court held that it did, 
Hellish, L. J., saying that if Stephani had drawn on Richardson, 
had deposited security with him, and had indorsed the bills to 
Lang's, then the doctrine would clearly have applied, and it could 
make no difference that Stephani got Langs to draw for them. The 
same learned judge explained this case in Vaughan v. Halliday (t), 
in 1874 He there said : "In Ex parte Smart (r) the holder was 
"himself the drawer, and although he was not entitled to prove on 
" the bill against the two firms, he was entitled to prove against the 
"acceptor, who had accepted for the accommodation of a firm to 
"whom the drawer of the bill had sold goods, and he was en 
" titled to prove for the same debt against that firm for goods sold 

p) City Bank v. Luckir, 5 Ch. App. 773. 
q) Bank of Ireland v. Perry, L. R. 7 Ex. 14; 41 L. J. Ex. 9. 
r) Ex parte Smart, In re Richardson, 8 Ch. App. 220 ; 42 L. J. Bank. 22. 
8) Ex p. Waring, 19 Vesey, junr., 345 ; 2 Rose, 182. 
t) Vaughan v. Halliday, 9 Ch. App. 568. 
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" and delivered There being therefore a double insolvency and a 
" double right of proof, we thought that the principle of Ex parte 
" Waring (s) applied.' 1 

In Vaugkan v. Halliday (t), in 1874, Byder and Co. trading in 
Brazil drew on Ashton, of Manchester, in favour of the plaintiff, 
the holder, and subsequently purchased bills and forwarded them to 
Ashton to cover the drafts. Both Byder and Ashton became insol- 
vent, and Ashton refused to accept the drafts when presented. The 
Lords Justices held that the rule did not apply, for as Ashton had 
not accepted, *there was not that right of double proof [*308] 
which is essential. If the bills were appropriated to the drafts, 
then as Ashton had not accepted, Byder had an unqualified right 
to have them back. If they were not appropriated, there was no 
case. 

In Ex parte Lambton in re Lindsay (u), in 1875, Lindsay agreed 
to build a ship for Marshall and Osborne which, was to be paid for 
by bills drawn from time to time as certain stages of construction 
were reached, and it was agreed that the ship and materials while 
in course of construction should belong to Marshall and Osborne. 
The bills were accepted by Marshall and Osborne, and discounted 
with Lambton and Co. Before the ship was finished Marshall and 
Osborne became insolvent and subsequently Lindsay became bank- 
rupt, and Lambton and Co. applied to have the ship appropriated 
to their bills. But the Court refused the application. Whether 
the property had passed or not it was not a case where the ship 
was held as a security to meet the bills; it was not a case of pledge. 

In Ex parte General South American Co., in Ee Yglesias and 
Co, (x), in 1875, the drawer, Madinya of Guayaquil, sent security 
to the acceptors, Tglesias, of London, to cover drafts which were 
accepted. The acceptors were insolvent, and a receiver appointed. 
The drawer was practically insolvent, but retained the management 
of his affairs having come to an arrangement with his creditors to 
pay them off by instalments. The holders, the General South 
American Company, were not parties to this agreement, and sought 
to have the securities appropriated to their bills. The Court con 
sidered that the drawer was not under the control of any Court, and 
although at the time when he deposited the securities he did give 
authority to appropriate them, yet he might revoke that authority 
and givo any instructions he thought fit, and the Court had no 
power to interfere, for the rule can only be ^enforced where [*309] 
both estates are under the control of the Court. James, L.J., said; 
" No judge has ever expressed an opinion in favour of extending 
" the rule to a case where one of the parties, though practically in- 
" solvent, is subject to no jurisdiction and cannot be compelled to 

(u) Ex parte Lambton, In re Lindsay, 10 Ch. App. 405 ; 44 L. J. Bank. 81. 
\x) Ex parte General South American Co,, In re Ygleeiaa & Co., 10 Ch. App. 
636 ; 45 L. J. Bank. 54. 
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'* submit his rights to any Court * * in my opinion the rule can- 
" not be extended to a case where there is a party whose estate is 
" not tinder administration." 

The rule in Ex parte Waring (y), was farther considered in the 
cases in the note (z). 

The role in Ex parte Waring (y) is not applied in the distribu- 
tion of insolvent estates in Scotland. This was decided by the 
House of Lords in 1882 in the case of the Royal Bank of Scotland 
v Commercial Bank of Scotland (a). Bamsay was in the habit of 
sending yarn to Saunders to be spun, and it was agreed that Saun- 
ders should hold the yarn as security for his acceptances of Barn- 
say's drafts. Both became bankrupt, and the Royal Bank, as 
holders of the bills, claimed to have the estate of Saunders admin- 
istered, as it certainly would have been in England, according to 
the rule in Ex parte Waring (y). But the Court held that that 
rule was not the law of Scotland, and followed the system of divid- 
ing the assets adopted there, which seems to be a more equitable 
one. That system may be most easily seen from the figures them- 
selves. The whole of the claims on Saunders' estate amounted to 
40,000/. of which 24,0002. were general creditors, and 16,0001. were 
bill-holders. The assets were 9,0002. and the securities 4,0002. 
In dividing the estate the 9,0002. were divided rateably, the bill- 
holders taking sixteen -fortieths, viz. 3,6002. The general estate 
was then indemnified out of the securities, that is to say, the 
amount paid to the holders, viz. 3,6002., was taken out of the secu- 
1*310] rities and put into the ^general estate. This sum was now 
divided rateably, the holders again getting sixteen -fortieths of it, 
viz. about 1,4002. The rest of the security was now used as far as 
it would go to replace the 1,4002. taken by the holders, and was 
then exhausted, but if it had been larger this process of replace- 
ment would have gone on again until the whole of the assets, orig- 
inal and replaced, had been divided. The bill-holders would then 
have gone upon what remained of the security, if anything, for the 
balance, owing to them, and if there was something remaining over 
after that, it would have been handed back to the drawer's trustee. 
The effect of this division is not to increase the amount to which 
the general creditors are entitled, but merely to indemnify their 
fund to the amount paid to the holders who should have been paid 
out of the security.J 
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Ex parte Waring, 19 Ves. Jon. 345; 2 Rose, 182. 

Banner v. Johnmn, in 1871, 5 £. & I. App. 157; 40 L. J. Ch. 730; Ex 
parte Dewhurst, in 1873, 8 Ch. App. 965; 42 L. J. Bank. 87; In re Barncd'a 
Banking Company, in 1874, L. R. 19 Eq. 1; 10 Ch. App. 198; 44 L. J. Ch. 97 
and 494; Loder's Case, L. R. 6 Eq. 491. 

(a) Royal Bank of Scotland v. Commercial Bank of Scotland, 7 App. Caw 366. 
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•PART III. [*8H] 

OP THE VENDORS EIGHTS. 



CHAPTER L 

STOPPAGE IN tTUNSITU: ITS ORIGIN. IT IS A RIGHT PECULIAR 
TO ONE WHO STANDS IN THE SITUATION OF VENDOR, AND 
WHO IS WHOLLY OR PARTIALLY UNPAID: 

It is superfluous to repeat the modern authorities for the position 
that by a bargain and sale without delivery a legal property passes. 
But, as has been already more than once intimated, it is not an ab- 
solute and unqualified legal property that is transferred: the prop- 
erty passes subject to the unpaid vendor's rights. 

And this brings us to the consideration of the difficult and im- 
portant subject of -what are the unpaid vendor's rights. 

It is to be observed, that as a general proposition the person who 
has the property in goods has prima facie, but not necessarily the 
legal right to the possession of them. 

And, in general, he who has the property and legal right to the 
possession of goods, has in contemplation of law the control over 
them, though in point of fact the actual holder of the goods may 
wrongfully refuse to obey his directions; still, as the holder ought 
to obey, the goods are considered as being in point of law in the 
possession of the proprietor, and therefore the owner of goods has 
primd facie all the legal rights and remedies which he would have 
if the goods were in his own actual possession, or as *it is more 
technically expressed, u It is a rule of law that the property of per- 
sonal chattels draws to it the possession " (a). 

♦From this it follows that the purchaser under a bargain and [*312] 
sale has a prima facie right to the possession of the goods; but it is 
no more than a prima facie right to the possession. The parties 
may, by the terms of their agreement, bargain that the right of 
property shall vest in the purchaser forthwith, but that the right of 
possession shall remain with the vendor until the fulfillment of any 
conditions they please, and if there is nothing in the circumstances 
to show a contrary intention, the parties are presumed to intend to 
make the payment of the price contemporaneous with the delivery 
of the possession (o). If, therefore, nothing be said in the agree- 
ment about the. time of delivery or payment, the construction put 
ty the law upon the agreement is, that the vendor shall deliver the 

(a) 2 Saunders, 89, n. 

(b) Bloxam v. Saunders, 4 B. & C. Ml. 
15 CON. OP SALE. (2097) 
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goods upon payment of the price, and the purchaser shall pay the 
price upon receiving the goods, and either party may at a reason- 
able time call upon the other to fulfil his part of the bargain, pro- 
vided he is ready to fulfil his own, but not otherwise: so that neither 
the vendor can maintain any action against the purchaser for the 
price without showing a readiness, to deliver the goods, nor the pur- 
chaser maintain any action founded on the right of possession 
without showing a readiness to pay the price. But inasmuch as 
this proceeds on the presumed intention of the parties any thing in 
the agreement which shows that such is not their intention will 
alter the construction and legal effect of the agreement 

If, therefore, there is express credit given, and nothing said about 
the time of delivery, the vendor is bound to deliver the goqds in a 
reasonable time if required, but the buyer is not bound to pay the 
price before the credit expires, for such is the bargain. During the 
interval between the vesting of the property and the expiration of 
the credit, the buyer has the rights of property and possession, 
though the goods have not been delivered nor paid for, and he may 
in pleading, and for all legal purposes, be considered as possessed 
[*313] *of them. But his rights are not indefeasible; and if, be- 
fore he has obtained possession of the goods, the buyer becomes 
insolvent, or perhaps if he suffers the time of credit to expire before 
demanding possession, the unpaid vendor has a right over the 
goods the precise limits of which are not well ascertained, but 
which certainly interferes with the purchaser's rights both of prop- 
erty and possession. In this respect, the situation of an unpaid 
vendor is a peculiar one; for though the owner of goods can by 
agreement give the holder of them a right to hold them adversely 
to him till some conditions are fulfilled, or as it is technically called, 
give him a lien on them: yet this anomalous sort of property spring- 
ing up upon the insolvency of the owner, seems peculiar to a con- 
tract of sale; and there is attached to it a farther right to stop the 
goods in transitu, as it is called, after they have left the vendor's 
possession and before they have come to that of the buyer, which 
is equally peculiar to the contract of sale. 

We now come to treat of the rights of the unpaid vendor, whilst 
he still retains possession of the goods sold, and of that extension 
of his right which enables him to retake the goods after he has 
parted with the possession, and before the purchaser has taken pos- 
session. In the natural order of things, it would be more regular 
to consider the vendor's rights whilst in possession, before taking 
any notice of those rights which he possesses after he has parted 
with it; but the state of the law makes it more convenient to re- 
verse this order, and commence by endeavouring to ascertain the 
extent and nature of the right of stoppage in transitu. In the 
first place it is to be observed, that when the vendor has given the 
buyer possession under the contract of sale, all his rights in the 
goods are completely gone; he must recover the price exactly as he 

(2098) 
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would recover any other debt, and has no longer any claims on the 
goods sold superior to those of any other creditor. The delivery 
and acceptance of possession complete the sale, and give the buyer 
the absolute unqualified and indefeasible rights of property and 
possession in the things sold, though the price be unpaid and the 
buyer insolvent, unless, indeed, the whole transaction is vitiated by 
actual *fraud. "In this respect," says Lord Tenterden (c), [*314] 
"the law of England is more favourable to the transfer of property, 
" the great subject of commerce, and less attentive to the interest 
" of the seller of goods than the ancient civil law or the modern law 
" of many European nations, which is chiefly founded on the civil 
"law: for the civil law did not in general consider the transfer of 
" property to be complete by sale and delivery alone, without pay- 
" ment or security for the price, unless the seller agreed to give a 
" general credit to the buyer for it; but allowed the seller to re- 
" claim the goods out of the possession of the buyer, as being still 
" the seller's own property. And by the general law of France in 
" the case of insolvency, the seller who has sold a thing, and still 
" lies out of the money which he was to have for it, if he finds the 
" thing that he sold in the hands of the buyer, may seize on it, and 
"he is not obliged to share it with the other creditors of the buyer; 
" whereas, by the general law of England, when goods have been 
" delivered into the actual or constructive possession of the buyer, 
" they cannot be reclaimed." 

It must be borne in mind, that at the time Lord Tenterden wrote, 
the modem law of most of the continental nations was what is now 
he ancient law of the same countries, for the Code Napoleon 
was not yet introduced. And this is the more important, because 
the Code de Commerce on this point was framed with the avowed 
and deliberate purpose of abolishing the ancient law of revendica- 
tion, and adopting the provisions of the law of England and 
America (d). But the distinctions *between the civil law [*315] 
which enabled the seller after delivery to seize the goods as his 
property, even in the hands of a bond fide sub-purchaser, unless 

(c) Abbott on Shipping, Part IV., Chap. XI., 10th ed., 391. 

(d) This assertion is made on the authority of a note in 1 Bell 1 8 Commentaries, 
p. 207. I have not seen the documents there referred to, but the quotations 
seem fully to bear out the statement. But the right of revendication seems to 
remain when the parties are not traders, but the period during which it must 
be exercised is cut down to a week, and is confined to the case of ajsale without 
giving of credit. Where credit is given, the seller seems to retain a * * privilege ' ' 
or preferable claim to that of ordinary creditors, but to have no right of re- 
vendication. " The creditors who have a privilege, ' on certain moveable are 
* * * 4thly, The price of moveable goods sold and not yet paid for, if they are 
still in the hands of the debtor, whether he bought them on credit or without 
credit (a terme on sans terme). If the sale was made without credit, the seller 
may even revendicate the goods so long as they are in the hands of the pur- 
chaser, and forbid the resale, provided the revendication is made within a 
week of the delivery, and that the goods remain in the same state in which 
that delivery was made. 1 ' Code Civil, 2102. 
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there had been general credit given, express or implied, and the 
ancient law of France, which gave the right to recover them so long 
as they were in specie in the hands of an insolvent buyer, whether 
there was credit given or not, but made that right cease when the 
goods came into the hands of a sub-purchaser, and the law of Eng- 
gland which gives no right of either sort, seem all to have been 
present to Lord Tenterden's mind when writing these few sent- 
ences. 

The state of the ancient foreign law is by no means irrelevant to 
the present inquiry; for there seems but little reason to doubt, that 
the right of stoppage in transitu is a modification of the right of 
revendication, such as it had become by the general law merchant 
during the middle ages. 

"Although," said Lord Abinger, in 1841 (e), "the question of 
" stoppage in transitu has been as frequently raised as any other 
" mercantile question within the last hundred years, it must be 
" owned that the principle on which it depends has never been 
" either settled or stated in a satisfactory manner. In Courts of 
" Equity it has been a received opinion that it was founded on 
" some principle of the common law. In Courts of Law it is just 
" as much the practice to call it a principle of equity which the com- 
" mon law has adopted. This was strongly insisted upon by Mr. 
" Justice Buller in his celebrated judgment in the House of Lords 
" in the case of Lickbarrow v. Mason (/). It has also been said by 
" Lord Kenyon, that it was a principle of equity adopted by the 
" common law to answer the purposes of justice. The most emin- 
" ent equity lawyers that I have had an opportunity of conversing 
" with in times that are gone by, were unanimous in repudiating it 
[*316] " as the offspring of a Court of Equity. *The first case 
" that occurred on this subject affords some authority for the opinion 
" of Mr. Justice Buller and Lord Kenyon. It is the case of Wise- 
"man v. Vandeput (g\ in 1690. That was a bill filed by the as- 
" signees of the bankrupt against the vendor. The Lord Chancel - 
" lor directed an action of trover to be brought by the plaintiffs, 
" upon which they recovered a verdict It is clear, therefore, that 
" the rule had not at that time been adopted at law. The Lord 
" Chancellor, however, adopted it in equity, and notwithstanding 
" the verdict at law for the plaintiffs, made a decree against them. 
" The next case is that of Snee v. Prescott (h). Lord Hardwicke 
"again applied the rule to a certain extent in equity. But it is 
" remarkable that he received evidence of what was the custom of 
" merchants on this point, and he expressly founds his decree upon 
" the evidence of the custom of merchants as well as upon the 
" justice of the case. This decision occurred about the year 1742 



e) Gibson v. Camdhers, 8M.&W. 321; 11 L. J. Ex. 145. 
/) Lickbarrow v. Mason, 4 Bro. P. C. 57; 6 East, 27. 

Wiseman v. Vandeput, 2 Vernon, 203. 

Sneev. Prescott, 1 Atk. 24. 
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' or 1743. The next ease is that of Ex parte Wilkinson in 1755, 
' referred to in UAquila v. Lambert (i), which took place in 1761. 
( There the Lord Chancellor again grounded his decree on the 
' usage of merchants, and stated that the several previous decisions 
' which had taken place to the same effect had given great satisfac- 
tion to the merchants. Numerous cases have followed at law, 

* showing that the right of stoppage in transitu under certain cir- 
' cumstances is now part of the common law. Nevertheless, owing 
' perhaps to the doubtful state of its parentage, many unsatisfactory 
' and inconsistent attempts have been made to reduce it to some 
' analogy with the principles which govern the law of contract, as 
( it prevails in this country between vendor and vendee. It is to 
' be observed, however, that the right of stoppage in transitu is not 
' peculiar to the law of England. It existed, I believe, in the com- 
' mercial states of Europe. The cases I have already referred to 
i show that it was practised in the Italian *states. That it [*317] 
' existed in Holland was proved in a case tried by Lord Lough - 
' borough, and mentioned by him in his judgment in the case of 
'Lickbarroiv v. Mason (k). That it was the law of Bussia was 

• also proved in the cases of Inglis v. Usherwood (Z), and Bohtlingk 
v. Inglis (m). It appears also on reference to the Ghapitre de la 

' Faillete' in the Code Napoleon, that the law of France on this 
4 subject is in all points similar to our own. It is known that this 
' celebrated code is chiefly a digest of the law of France as it ex- 
1 isted before the Revolution : indeed, the right of stopping in 
' transitu had before the composition, or digest of that code, ac- 
4 quired the name in the French law of ' Revendication.' It may, 
' therefore, be presumed to be a part of the law of merchants, which 
' prevails generally on the continent: the proof of which from time 
' to time, combined with its manifest justice and utility, has at 
' length introduced it into the common law of England, of which 
4 the law merchant properly understood has always been reckoned 
*to form a part" 

In this neat historical sketch Lord Abinger is not quite correct 
in saying that the right of stoppage in transitu exists in the old 
continental law. The statement of Lord Tenterden is accurate; 
the right abroad was different from, and in some respects more ex- 
tensive, than that given by the law of England. This, however, 
does not in the least shake Lord Abinger' s position, that the right 
was imported into the English law from the general law merchant, 
though probably much earlier than the case of Wiseman v. Vande- 
put (n). There is no part of the history of English law more ob- 
scure than that connected with the common maxim that the law 

ft) D J AquUa v. Lambert, Ambler, 399. 
( k) Lickbarrow v. Mason, 1 H. Bl. 364. 
it) Inglis v. Usherwood, 1 East, 515. 
im) Bohtlingk v. Inglis, 3 East, 381. 
(n) Wiseman v Vandeput, 2 Vernon, 203, A. D. 1690. 
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merchant is part of the law of the land. In the earlier times it 
was not a part of the common law as it is now, bnt a concurrent 
[*318] and co-existent law enforced by the power of the realm, *but 
administered by its own courts in the staple, or else in the Star 
chamber. Tho Chancellor, in the 13 Ed. IV. 9, declares his view 
of the law thus: " This suit is brought by an alien merchant who 
" is come by safe conduct here, and he is not bound to sue by the 
" law of the land, to abide the trial of twelve men, and other forms 
"of the law of the land; but he ought to sue here (in the Star 
" chamber), and it shall be determined by the law of nature in 
" Chancery, and he may sue from hour to hour for the despatch of 
" merchants; and he said further, that a merchant is not bound by 
( statutes where the statutes are introduetiva novce legis; but if they 
"are declarative^ antiqui juris (that is to say, of nature, &c). And 
" since they have come into the kingdom, the king has jurisdiction 
" over them to administer justice, but that shall be secundum legem 
" naturae, which is called by some the law merchant, which is the law 
" universal of the world." And the justices being called on, certi- 
fied that the goods of this plaintiff were not forfeited to the crown 
as a waif (though those of a subject would have been), because he 
was an alien merchant It is obvious that at that time the law 
merchant was a thing distinct from the common law. This accounts 
for the very remarkable fact that there is no mention whatever of 
bills of exchange, or other mercantile customs, in our early books; 
not that they do not exist, but that they were tried in the staple, 
and therefore were not mentioned in the books of common law; just 
as the matters over which the Courts of Admiralty, or Ecclesiastical 
Courts, have exclusive jurisdiction, are at this day never treated as 
part of the common law. But as the Courts of the staple decayed 
away, and the foreign merchants ceased to live subject to a peculiar 
law, those parts of the law merchant which differed from the com- 
mon law, either fell into disuse, or were adopted into the common 
law as the custom of merchants, and after a time began to appear 
in the books of common law. How this great change was brought 
about does not appear; but though bills of exchange were in com- 
mon use among merchants in the 13th century, the first mention of 
one in an English report is in Cro. Joe., in the beginning of the 
[*319] 17th century; and though the right *of rei vindicatio must 
have prevailed on the continent from the time of the revival of the 
civil law, the first mention of it in our books is as late as 1690. It 
seems quite impossible that such matters should not have been the 
subject of litigation in some shape or other in England for centu- 
ries before those times. 

This is now merely a matter of curiosity, for whatever may have 
been the origin of the right of stoppage in transitu, it has now been 
so often the subject of judicial decisions, that it is no longer pos- 
sible to speculate on what the doctrine of the law of England ought to 
have been; it is proper to inquire what it is according to the decided 
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cases. But about the end of the last century, whilst the reported 
cases on the subject were few, the question of its origin was of 
great practical importance. If it was to be considered according 
to the theory of Mr. Justice Buller, an equitable right adopted into 
the law, it would follow that it could prevail only against those who 
had an inferior equity. If it was a legal right depending on the 
strictness of law, the vendee could not confer a legal right greater than 
he had himself, and in no case would a third party be in a better 
position than the first vendee. If it was a right arising from the 
custom of merchants, the lex mercatoria as practiced in England, 
it might be material to inquire what the usage of merchants was, 
and whether the existence of the bills of lading or other mercan- 
tile documents made any difference. There was a considerable dif - 
«rence of opinion among the Judges as to the principles on which this 
important branch of the law was to be administered, till in the year 
1786, there occurred the celebrated case of Lickbarrotvv. Mason (o), 
in which the whole law was much discussed, and though no decision 
was actually come to in that case, the principles of the law were 
closely scrutinized. From that time we may date the numerous 
decisions which have formed the law of stoppage in transitu into a 
system of law that leaves a few points open to dispute, but may be 
considered on the whole as settled. 

♦The different cases seem to establish the following [*320] 
points : — 

1st The right of stoppage in transitu is peculiar to one who holds 
the character of a vendor: below. 

2nd. It can be exercised only whilst the vendor is wholly or par- 
tially unpaid: page 326. 

3rd. It must be exercised while the goods are in transitu, that 
is, after they have left the possession of the vendor, and before they 
have come to the actual or* constructive possession of the purchaser, 
or those who stand in his place: page 333. 

4th. It cannot be exercised unless the buyer has failed, or become 
insolvent: page 380. 

5th. It is a right which must be exercised by claiming or taking 
the goods as a right paramount to that of the purchaser: page 382. 

And lastly, it may be defeated before the goods have come to the 
end of the transitus, by the assignment of the bill of lading to one 
who bond fide gives value for a property in the goods, and in no 
other way: page 384. 

The most useful form of proceeding seems to be to collect the 
different authorities for each of those propositions separately. 

The right of stoppage in transitu is peculiar to one who stands in 
the situation of a vendor. 

[In Kinloch v .Craig (p), in 1790, a cargo of spirits was consigned 

!o) Lickbarrow v. Mason, 6 East, 21. 
p) Kinlockv. Oraig, 3 T. R. 783. 
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by a merchant in Edinburgh to his factors in London and stopped, 
on their insolvency, before it had come into their possession. Lord 
Chief Baron Eyre said, "The transaction between them was as 
" between principal and factor, and not as between vendor and ven- 
" dee * * * the right of stopping in transitu was out of the ques- 
" tion, that never occurring but as between vendor and vendee."] 

In Sweet v. Pym (q), in 1800, the defendant, Pym, was a 
[*321] *fuller, and as such had a general lien on the clothes of his 
customers. He shipped some clothes on which he had his lien, on 
board a vessel, by the directions of his customer, who was indebted 
to him, and whose clothes he might, therefore, have retained if he 
pleased. The customer became insolvent, and Pym succeeded in 
getting possession of the goods, before the transitus was ended ; 
but Lord Eldon at Nisi Prius, and afterwards the King's Bench, 
decided that, the delivery on board ship put an end to Pym's pos- 
session, and, consequently, to his lien, and that it could not be revived 
by stopping the goods in transitu. 

This case must be distinguished from those in which the bailee 
who has a lien, makes a bargain with the carrier, by which the car* 
rier is to forward the goods subject to the control of the bailee. 
There the bailee never parts with the possession at all, for his bar- 
gain with the carrier makes the possession of the carrier that of the 
bailee, and he in consequence keeps his lien till the goods are de- 
livered to the consignee. But in such cases it is quite immaterial 
whether the consignee is solvent or not, for the bailee does not 
seek, by stopping the goods in transitu, to revive a lien which was 
lost, but to keep a lien which was never lost, because there was 
never a commencement of the transitus. 

Thus in Freeman v. Birch, (r), in 1833, the King's Bench decided 
that a laundress who was in the habit of sending the washed linen 
to the owner in London, and herself paying the carriage, might 
maintain an action against the carrier for the loss of the linen. 
The Court said, that " she had a special property which had not 
"'passed from her. The owner of the linen was not the employer 
"of the carrier, and the risk of the bailee was not over till the goods 
"were delivered." 

The point that one who stands in the situation of a vendor has 
the right of stoppage, and that no one else has such a right, was 
decided in two cases arising out of the same bankruptcy. In the 
[*322] first, Feise v. Wray (a), in 1802, the facts *were, that 
Browne, who had since become a bankrupt, gave an order to Fritz- 
ing, a factor of Hamburgh, to procure and ship for him a quantity 
of wax. Fritzing purchased the wax in his own name, and on his 
own credit, from persons strangers to Browne ; he snipped it in 
Browne's name, and on his account and risk, and drew bills on him 

q) Sweet v. Pym, 1 East, 4. 

r) Freeman v. Birch, 3 Q. B. 492, n. 

*) Feiae v. Wray, 3 East, 93. 
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for the price of the wax and his commissions on the purchase. The 
defendant, who was the agent of Fritzing, stopped the goods in 
transitu on Fritzing's behalf, and the plaintiff, who was Browne's 
assignee, brought trover against him, contending, amongst other 
points, that Fritzing was but an agent of Browne with a lien, and 
could not stop the goods; the King's Bench said, the point was 
worth consideration if it had arisen, but it did not arise. Grove, 
J., said, "Fritzing may be considered in reailty the vendor, for the 
" name of the original owners was never made known to the bank- 
rupt ; there was no privity between them, but the goods were pur- 
chased and the bills drawn in Fritzing 5 s own name, and, there* 
" fore, he stands in the situation of vendor as to Browne." 

In the second case, Siffken v. Wray, (*)> m 1805, the same parties 
had a law-suit about another transaction. In this case, it appeared 
that Browne had ordered some corn of Dubois and Co., and de- 
sired them to draw for the price partly on his correspondent Fritz- 
ing. Dubois and Co. shipped the corn, and drew on Fritzing, who 
accepted the drafts. Browne became a bankrupt much indebted to 
Dubois and Fritzing, and not having paid the price of the corn. 
The defendant, who was Fritzing' s agent, took possession of the 
corn by authority of the bankrupt, but without any authority from 
Dubois and Co., in trust to sell and apply the proceeds to meet the 
bills drawn against the corn. The plaintiffs were the assignees of 
Browne. Lord Ellenborough said, " The defendant had no right 
"from Fritzing, for Fritzing himself had no right to stop the goods 
"in transitu. Fritzing' s situation in this transaction was very dif- 
" ferent from what it was in Feise v. Wrap (u) ; there he was liable 
"in *the first instance for the price of the goods, and, there- [*323] 
" fore, the Court considered him as a vendor quoad the bankrupt 
"here to whom he had shipped them." 

[In Newson v. Thornton (x), in 1805, where pork had been con- 
signed on the joint account of the consignors and consignees, and 
a bill drawn on the consignees for half the price, it was held that 
the consignors might stop the goods in transitu on the insolvency of 
the consignee. 

In Morrison y. Gray, (y), in 1824, a merchant in Dundee having 
shipped goods to a consignee in London, on hearing of the con- 
signee's insolvency, indorsed and forwarded the bill of lading to 
the plaintiff, his agent in London, for the sole purpose of enabling 
him to stop the goods in transitu. It was held that the plaintiff, 
although not an indorsee for value, had a special property in the 
goods sufficient to enable him to maintain trover. In Wood v. Jones 
(z) y in 1825, it was held that an agent who had no specific author- 

!t) Siffken v. Wrap, 6 East, 371. 
u) Feise v. Wray, 3 East, 93. 
x) New8on v. Thornton, 6 East, 17. 
y) Morrison v. Gray, 2 Bing. 260. 
*) Wood v Jones, 7 Dow. & Ry. 126. 
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ity to do so, might stop the goods on behalf of his principal, the 
vendor.]. 

In Tucker v. Humfrey (a), in 1828, where the consignor was 
nearly in the situation of Fritzing, in the case of Feise v. Wray 
(b), but was resident in this country, the whole transaction being 
English, the Common Pleas assumed his right to stop the goods in 
the character of vendor as indisputable. 

It seems that in cases where a factor acting for a foreign corres- 
pondent purchases goods in his own name, and on his own credit, 
it is rather too qualified a phrase to say merely that he stands in 
the situation of vendor quoad the consignee. If he is not vendor, 
it is difficult to say who is, as there would be much difficulty in 
establishing any privity of contract between the foreign correspon- 
dent, and the original vendors. But there is a very gradual pro- 
[*324] gression from this *case through those in which the origi- 
nal vendor has a right to elect between the liability of the factor, 
and the consignee as principals, up to those cases in which the fac- 
tor, if liable at all, is liable merely as a surety ; and there may, 
consequently, be some difficulty at times in determining whether 
an agent can be said " to stand in the situation of vendor," so as 
to give him a right to stop the goods in transitu, on his own ac- 
count or not 

[Although the right of stoppage in transitu must be exercised by 
one who stands in the position of a vendor, yet it is not necessary 
that the property should have vested in him. His interest will be 
sufficient if he has contracted to have them delivered to him. Thus 
in Jenkyns v. Usborne (c), in 1844, Hunter and Coventry of Lon- 
don had given an order for beans to Lloyd of Leghorn. The quan- 
tity shipped was in excess of that ordered, and Hunter and Coven- 
try declined to accept it, but accepted a bill for the amount ordered, 
and the plaintiff, who was Lloyd's London agent, agreed to take 
the excess, and received from Hunter and Coventry a delivery order, 
and accepted a bill for the price. After this, but before the arrival 
of the beans in London, he sold the excess to Thomas, and sent 
him the delivery order. Thomas then pledged the delivery order 
with the defendant Thomas stopped payment without having paid 
the plaintiff, and the plaintiff thereupon gave instructions to the 
captain to withhold delivery. The defendant obtained possession. 
Tindal, C. J., delivering the judgment of the Court sustaining the 
verdict for the plaintiff, said, " It was objected that it is only the 
" owner of the goods who can exercise that right (stoppage in 
" transitu); and that, in this case, the property in the goods had 
" not vested in the plaintiff at the time of the stoppage, but only 
" an interest in, and right to receive, a certain portion of the cargo, 
" to be afterwards ascertained and appropriated to the parties in- 

a) Thicker v. Humfrey, 4 Bing. 516. 
5) Fetoe v. Wray, 3 East, 93. 

c) Jenkyns v. Usborne, 7 M. & G, 678 ; 13 L. J. C. P. 196. 
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" tended : but we see no sound distinction, with reference to the 
" right of stoppage *in transitu, between the sale of goods, [*325] 
" the property of which is in the vendor, and the sale of interest 
*' which he has in a contract for the delivery of goods to him." 

And although an agent may stop goods in transitu on behalf of 
hi 8 principal, yet if he be not ijiQ agent at the time of the stoppage 
it will be ineffectual. In Bird v. Brown (d) y in 1850, the defend- 
ants, who were purchasers of certain bills of exchange which had 
been drawn on consignees in Liverpool in respect to certain ship- 
ments, acting in the vendor's interest, but without his authority, 
stopped the goods on hearing of the consignee's insolvency, and 
obtained possession. The plaintiffs, who were the assignees of the 
consignees, demanded the goods, and subsequently an agent, duly 
appointed by the vendor, ratified the act of the def andants. But it 
was held that the transitus was at an end when the goods had 
reached the port of destination, and when the consignees, having 
demanded the goods and tendered the amount of the freight, would 
have taken them into their possession, but for the wrongful deliv- 
ery of them to other parties. 

In Hatchings v. Nunes (e), in the Privy Council in 1863, a case 
somewhat similar to the last, the goods were stopped in transitu by 
a person who had previously done business with the consignors, 
and who considered himself and was considered by them to be their 
agent, but he had no express authority at the time of the stoppage 
to stop the goods. The stoppage was held good by Lord Kings- 
down and I*. JJ. Knight-Bruce and Turner. 

It has not yet been decided whether a surety for an insolvent 
buyer has a right to stop in transitu, but Mr. Benjamin in his work 
on Sales (/), says, " That if a surety for an insolvent buyer should 
" pay the vendor, it would seem that he would now have the right 
"of stoppage in transitu, if not in *his own name, at all [*3'26] 
" events in the name of the vendor, by virtue of the provisions of 
"the fifth section of the Mercantile Law Amendment Act (19 & 20 
"Vict c. 97)." No case has yet been decided on this section, 
which in effect says that every person who, being surety for the 
debt of another, shall pay such debt, shall be entitled to stand in 
the place of the creditor, and to use all the remedies, and if need 
be, and upon a proper indemnity, to use the name of the creditor, 
in any action or other proceeding at law or in equity, in order to 
obtain from the principal debtor, or any co-surety, co-contractor, or 
co-debtor, as the case may be, indemnification for the advances 
made and loss sustained by the person who shall have so paid such 
debt] 



d) Bird v. Brown, 4 Ex. 786; 19 L. J. Ex. 154. 

e) Hutching* v. Nwnes, 1 Moo P. C. C. N. S. 243. 

/) Benjamin on Sales, Book V., Part I., s. 1, 2nd ed., p. 691. 
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The right of stoppage in transitu can be exercised only whilst the 
vendor is wholly or partially unpaid. 

There never could be any question made, that if the vendor was 
ever to have right of stoppage in transitu at all, he must have it 
when he was wholly unpaid; but it was at one time a question 
whether he could have any such right when partially paid. 

In Hodgson v. Loy (g), in 1797, the bankrupt had purchased of 
Cooper 104£ firkins of butter, at 41«. a firkin. He paid him 302. 
on account, consented to consider an old account of 202. due to him 
from Cooper as paid, and gave Cooper a bill for 1002., in all paying 
him 1502. on account Then after his bankruptcy the defendant by 
Cooper's desire stopped the goods in the hands of a carrier. Some 
months afterwards, Cooper tendered the assignees of the bankrupt 
the bill, which in the mean time was dishonoured, and the 302. 
The action was trover by the assignees. They contended that 
[*327] stoppage in transitu was a rescission of the ^contract, and 
therefore could not be exercised when there had been a part pay* 
ment, at least without an offer to return the price actually paid; 
and that in this case the tender came too late, and did not include 
the debt for 202. for which Cooper had given credit 

The Judges at first doubted, and had ordered a second argument 
on this point, but before the argument they said it was unnecessary. 
" They were clearly of opinion that the circumstance of the vendee 
"having partially paid for the goods, does not defeat the vendor's 
" right to stop them in transitu, the vendee becoming bankrupt" 

Neither does it make any difference, though the goods were sold 
on credit which had not expired at the time of the stoppage, so 
that the price was not then due. In two oases which were very 
much litigated, Inglis v. Usherwood (h)> in 1801, and Bohtlingk v. 
Inglis (i), in 1803, the litigation arose out of a transaction in which 
a cargo of goods were shipped on board a vessel chartered by the 
bankrupt and according to the terms of the contract " the goods 
were to be drawn for a month after shipment" A stoppage in 
transitu made before the lapse of the month was held good ; and 
it seems to have been' not thought worth while even to raise the 
point that the time had not come when the vendors were entitled to 
demand payment, if the purchaser had remained solvent 

But when the vendor has received bills of exchange or other 
securities for the whole price, the case may seem not so clear. He 
is not quite a paid vendor, for the bills may prove worthless; he is 
not quite an unpaid vendor, for the bills may prove good. It seems, 
however, very well settled, that where the vendor is no otherwise 
paid than by having received the insolvent purchaser's acceptances, 
he may stop the goods; though he may have negotiated the bills, 

g) Hodgson v. Loy, 7 T. R. 440. 
h) Inglis v. Usherwood, 1 East. 515. 
i) BohUxngk v. Inglis, 3 East 381. 
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and they are still outstanding and not yet at maturity. And this is 
very reasonable, for it is quite certain that the insolvent will 
♦dishonour his acceptances, and all but certain that the [*328] 
holders will fall back on the drawer for payment. 

[The effect of taking a bill or note from the debtor depends on 
the intention of the parties. Prima facie, it merely amounts to an 
agreement to give the debtor credit for the time it has to run, and 
the effect is to suspend both the vendor's lien and his right to sue 
for the price of the goods until the bill has arrived at maturity and 
been dishonoured, or the vendee has become insolvent; but it may 
have been the intention of the parties that the giving of the bill 
should be an absolute payment, in which case the vendor runs the 
risk of its being paid, and he is in the same position as if he had 
been paid in cash. The vendee can no longer be sued for the price 
of the goods, although he remains liable on the bill (&)•] 

In the case of Feise v. Wray (Z), in 1802, already cited, Fritz- 
ing the vendor, had drawn bills on Browne, the purchaser, for the 
full price. Browne accepted the bills, and Fritzing negotiated 
them. Browne failed, and the goods were stopped on the 11th of 
September. The bills did not arrive at maturity until the 7th of 
October, they were then dishonoured; but Fritzing himself had by 
that time became insolvent, and the bills were not taken up ; yet 
the stoppage was held good, the King's Bench saying that the right 
of the holder of the bills to prove against -the estate of Browne 
could not have more effect than part payment. 

In Patten v. Thompson (m), in 1816, the plaintiffs had drawn on 
the purchaser for the price, and held his acceptances *which [*329] 
were not due at the time they stopped the goods, yet the stoppage 
was held good. 

[In the case of Wood v. Jones (n), in 1825, Brightman, of New- 
castle, had consigned to the plaintiffs, Quebec merchants, goods to 
be sold for his account The plaintiffs then shipped to Brightman 
three cargoes of timber, but not specifically in return for Bright- 
man's consignment The plaintiffs drew on Brightman to cover the 
third cargo. Two of the cargoes arrived: Brightman dishonoured 

(Jfc) Owenson v. Morse* 7 T. R. 66. 

On the question of what amounts to payment, see Bolton v. Richard, in 1795, 
6 T. R. 139 ; Bead v. Hutchinson, in 1813, 3 Camp. 352 ; Swinyard v. Bowes, in 
1816, 5 M. & S. 62 ; Van Wart v. WooUey, in 1824, 3 B. & C. 439 ; Hawse v. 
Crowe, in 1826, 1 By. & M. 414 ; Bobinson v. Bead, in 1829, 9 B. & C. 449 ; Bobson 
v. Oliver, in 1847, 10 Q. B. 704; 16 L. J. Q. B. 437. And where the vendor 
elects to take some form of payment other than cash, Everett v. Collins, in 1810, 
2 Camp. 515 ; Brown v. Kewley, in 1801, 2 fi. & P. 518 ; Smith v. $ errand, in 
1827, 7 B. & C. 19 ; Marslfv. Pedder, in 1815, 4 Camp. 257 : Oamidgev. AUenby, 
in 1827, 6 B. & C. 381 ; Alderson v. LangdaU, in 1832, 3 B. & Ad. 660 ; Atkinson 
t. Hawdon, in 1835, 2 Ad. A El. 628 ; Sibree and Tripp, 15 M. & W. 23 ; God- 
dard v. O'Brien, 9 Q. B. D. 37. 

(/) Feise v. Wray, 3 East. 93. ' 

(m) Patten v. Thompson, 5 M. & S. 350. 

(n) Wood v. Jones, 7 Dow. & Ry. 126. 
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the bill, and the plaintiff's agent believing that Brightman's con- 
signment would not cover the value of the timber stopped the third 
cargo on board the defendant's ship. It was argued for the de- 
fendant that a stoppage in transitu cannot be made on a mere ap- 
prehension that the goods in the hands of the consignor might not 
ultimately be sufficient to cover the consignment, and that to justify 
a stoppage in transitu, the agent must be in a position to show that 
upon a balance of the accounts at the time the stoppage is made 
his principals had a specific liquidated demand against the con- 
signee. The Court held the stoppage to be good, Abbott, C. J., 
saying, " that if the cargo in question had been intended as a re- 
" turn for the goods consigned by Brightman there would have been 
44 a great deal of weight in the argument"] 

In Edwards v. Brewer (o), in 1837, the Exchequer would not 
listen to an attempt to argue that the vendor who held the pur- 
chaser's acceptance not yet at maturity, could not stop the goods 
without tendering the acceptance. 

Against these cases is to be set the Nisi Prius decision of Lord 
Ellenborough in Davis v. Reynolds (p), in 1815, which certainly 
seems inconsistent with them. There Peacock and Company, the 
vendors, held the purchaser's acceptance for the goods: the pur- 
chaser sold the goods to Davis, the plaintiff, whilst yet at sea, and in- 
dorsed to him the bill of lading; but it was not stamped, and 
[*330] therefore could not be proved: then *Peacock and Company 
Btopped the goods, and got them from the defendant, a wharfinger, un- 
der an indemnity. The plaintiffs recovered in trover, and Lord Ellen- 
borough is reported to have said, that " till the time of credit has ex- 
" pired, and the bill was either paid or dishonored, Peacock was in the 
" situation of a paid vendor." The only possible distinction be- 
tween this case and those previously cited, is that there had been an 
assignment for value in this case, but unaccompanied by taking 
possession or by proof of the indorsement of the bill of lading. In 
Dixon v. Yates (g), a countermand of authority to receive the 
goods under circumstances precisely similar, but made after the bill 
accepted by the intermediate purchaser was at maturity and dis- 
honoured, was held good. That case is an authority, that the tak- 
ing of the insolvent's acceptances by the vendor, has no effect on 
the vendor's right as against a sub-purchaser, (who has not taken 
an indorsement of a bill of lading), after the acceptances are dis 
honoured. And Feise v. Wray (r) is an authority that the taking 
of the purchaser's acceptances does not suspend the vendor's right 
to stop the goods, as against the original purchaser. Davis v. Rey- 
nolds (s) is a decision that it does suspend them as against a sub 

(o) FAwards v. Bremer, 2 M. & W. 275. 
\p) David v. Reynolds, 4 Camp. 267. 
(q) Dixbn v. Yates, 5 B. &. Ad. 313, post, p. 342. 
' (r) Feise v. Wray, 3 East, 93, ante, p.321. 
(«) Davis v. Reynolds, 1 Stark. 115. 
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purchaser. The reason of this distinction is not obvious: the pro- 
bability, is, that Lord EUenborough, though as a Judge he could 
not read the bill of lading for want of a stamp, was not able to pre- 
vent his judgment being warped by the natural feelings of repug 
nance to the effect on evidence «of the stamp laws, (certainly, for 
long the most clumsy and unjust provisions in English law;) and 
that he was astute to defeat the stamp laws, an error not without 
precedent amongst Judges. The case, however, has never been ex- 
pressly overruled. 

When the vendor has received payment from the holder of the 
bill, and is not liable to take it up; he is paid in every sense of the 
word. Thus in Bunney v. Poyntz (t), in 1834, *where the [*331] 
agent of the vendor took in payment a promissory note, payable 
to .his (the agent's) own order, negotiated it and embez- 
zled the money, and the note was afterwards dishonoured, the 
King's Bench held that the vendor was paid. His agent had re- 
ceived the money, and the fact that he had misapplied it was wholly 
immaterial as between the parties to the action, and as the vendor 
could not be made to refund, he must be considered as paid. The 
fact that he had really received no benefit from the note, gave his 
claim a colour of justice, but on examination it was quite imma- 
terial. 

In Vertue v. Jewell (w), in 1810, there was a running account 
between two parties, in which were included bills of exchange not 
yet at maturity ; and the party who on the balance of the account 
was the debtor, consigned goods on account of and to meet this 
balance. .Before the goods arrived the consignee became bankrupt, 
and if the bills for which he had credit were struck out of the ac- 
count, the balance would be the other way. The consignor stopped 
the goods, and the action was trover by the plaintiff, who repre- 
sented the consignee, against the defendant, who represented the 
consignor. Lord EUenborough ruled, that " the consignor being at 
" the time of the consignment indebted on the balance of accounts, 
" divested him of all control over the barley from the moment of 
" shipment. The non-payment of the bills of exchange cannot be 
" considered." And this ruling was approved of by the King's 
Bench. 

Perhaps, however, this was rather a case of pledge than sale, as 
it seems difficult to suppose that the parties did not from the first 
intend the surplus, if any, to be accounted for. If so, the con- 
signees had clearly a special property in the consignment, and the 
insolvency and probable dishonour of the bills could not divest that 
special property, though it probably would very materaily affect its 
ultimate value. In Patten v. Thompson (as), Lord EUenborough in 



{t\ Bunney v. Poyntz, 4 B. & Ad. 568. 
Vertue \. Jacell, 4 Camp. 31. 
Patten v. Thompson, 5 M. &S. 350. 
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delivering judgment said, " I have looked into the case of Vertue 
[332] " v. *Jewell (y), and find that there the bill of lading was 
*' was indorsed and sent by the consignor, on account of a balance 
" due from him, including several acceptances then running, so 
" that it was in the nature of a pledge to cover those acceptances. 1 ' 
The case, therefore, is perhaps rather an authority for the first pro- 
position, " that the right of stoppage in transitu is peculiar to a 
vendor." [Mr. Benjamin says of this case, in his work on Sales 
(z), that if it is correctly reported, it is very questionable law.] 

There is no reported case in which the vendor had taken, on ac- 
count of the consignment, the acceptance of a third person (a) ; 
but it would seem on principle in such cases, that until the bill is 
dishonoured he must be considered as paid, as the insolvency of the 
purchaser does not involve in it any necessity of the badness of the 
bill ; but when the bill is dishonoured, then as the vendor might 
sue the purchaser for the price if he remained solvent, it would 
seem that he must be considered as an unpaid vendor for all pur- 
poses. 

[In Valpy v. Oakeley (&), in 1851, the defendant contracted to 
deliver 500 tons of iron at £4 a ton to Boydell and Roper He de- 
livered 315, or 185 short Boydell and Roper, before their bank- 
ruptcy, accepted three bills for the price of the 500 tons. One was 
paid at maturity, and at the time of the bankruptcy the defendant 
held another, and a banking firm the third, for value. The plain- 
tiffs, who were the assignees of Boydell and Roper, brought this 
action to recover the full value of the iron not delivered. It was 
held they could not do so. Lord Campbell, C. J., said, the case 
rested upon the principle of stoppage in transitu, a right which 
may be exercised where bills have been given and are dishonoured. 

In Griffiths v. Perry (c), in 1859, a cade similar to the last 
[*333] *one, the defendant had agreed to deliver to the plaintiff 
400 parcels of iron, and took the plaintiff's acceptance for the price. 
The defendant indorsed the bill to his bankers, who credited him 
with the amount. He delivered 100 parcels and then became bank- 
rupt Subsequently the plaintiff became bankrupt and his accept- 
ance was- dishonoured. The bankers claimed to be creditors of the 
plaintiff in respect of the acceptance. The plaintiff brought this 
suit for the price of the 800 parcels, but it was held that he 
could only recover nominal damages ] 

Vertue v. Jewell, 4 Camp. 31. 
Benjamin on Sales, 2nd ed., 1873, p. 694. 
a) Bnt see Bead v. Hutchinson, in 1813, 3 Camp. 352 ; Swinyard v. Bowes, in 
18i6, 5 M. & S. 62 ; Robinson v. Read, in 1829, 9 B. & C. 449 ; Robson v. Oliver, 
in 1847, 10 Q. B. 704; 16 L. J. Q. B. 437; Belshaw v. Bush, in 1851, 11 C. B. 
191; 22L.J.C. P. 24. 

(b) Valpy v. Oakeley, 16 Q. B. 941; 20 L. J. Q. B. 380. 

(c) Griffiths v. Perry, 1 E & E. 680; 28 L. J. Q. B. 204. See also Ex parte 
Chalmers, 8 Ch. Ap. 289; 42 L. J. Ch. 37, post, p. 474, and cases following. 
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The right of stoppage in transitu must be exercised while the goods 

are in transitu, that is, after they have left the actual or con- 

, 8tructive possession of the vendor, and before they have come 

to the actual or constructive possession of the purchaser, or 

those who stand in his place. 

Before the vendor has parted with the actual or constructive pos- 
session of the goods, the transitns has not commenced, and no 
stoppage is required to give the unpaid vendor his rights : he re- 
tains them in respect of the possession with which he has not 
parted. And after the purchaser, or those who stand in his place 
have acquired the possession of the goods, the stoppage comes too 
late to give the vendor any of his rights, for the possession has 
rendered the purchaser's rights of property and possession inde- 
feasible and absolute. It is only whilst the goods are in an intern- 
mediate state — out of the possession of the vendor, and not yet in 
that of the purchaser, that the right can be exercised. 

And here it may be as well to state a little more accurately what 
is meant by the word " possession " in this place, for it is used in 
a narrower and more restricted sense than in the general technical 
legal import of the word, and yet in a more extended sense than its 
popular meaning. For in general, in technical language, one is 
said to be possessed of goods when he has the property, and an 
immediate right to have the goods dealt with as he will ; yet, a 
purchaser on credit of a ^specific chattel, who has the pro- [334] 
perty, and whilst solvent, the right to deal with the goods as he 
will though they remain in the vendor's hands, and who, therefore, 
in general legal -language, may be called possessed of them, has 
never had such possession as will determine the vendor's rights in 
case the purchaser becomes insolvent And yet, circumstances far 
short of an actual delivery into the hands of the purchaser, amount 
to such a constructive possession as is sufficient to render the pur- 
chaser's property indefeasible. 

Before the bargain and sale is complete tke property in the goods 
remains in the vendor, and the actual custody of the goods, is either 
in the vendor himself, or in someone who holds them as his bailee; 
and though by the completion of the bargain and sale, the property 
in the goods is at once transferred to the purchaser, so as to give 
him the rights and liabilities attending the proprietor ; and though 
the right of possession may also be transferred, so as to give the 
purchaser the rights and remedies belonging to the possessor of the 
goods, yet, the privity of contract with the vendor's bailee is not 
transferred with the property and right of possession. The person 
who has the actual custody of the goods may be liable as a wrong- 
doer, if he in any way interferes with the purchaser's right of pos- 
session, but he has no contract with the purchaser; he continues to 
hold the goods under his old contract with the vendor until some- 
thing is done to alter the capacity in which he holds them. Till 

16 CON. OF SALE. (2113) 
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then, they are in cases of this nature, said to remain in the posses- 
sion of the vendor, and even if the purchaser before his insolvency 
had the immediate right of possession, the unpaid vendor's right 
remains unaltered. 

But when either the actual custody of the goods has been shifted 
into the hands of one who from the first held them as the bailee of 
the purchaser, or the person holding them has changed the charac- 
ter in which he holds them so as to become the bailee of the pur- 
chaser, the goods are said to be in the possession of the purchaser. 
In the first case they are often said to be in his actual possession, 
in the second in his constructive possession. Neither phrase is 
[*335] quite accurate, and *there is no legal distinction between 
the two, in both cases alike the vendor's rights are gone. And the 
same law is true, when the party who thus takes possession is one 
who has acquired the purchaser's rights, either by bargain or ope- 
ration of law. « 

It is whilst the goods are are in an inter-mediate state, and in the 
custody of one who holds them, neither by virtue of a contract to 
keep them made with the vendor, nor by a similar contract with the 
purchaser, but as an agent undertaking to forward them from one 
to the other, that the goods are in transitu. 

The important question therefore, in every case is, in what capa- 
city are the goods held by him who has the actual custody P In 
many cases this is quite clear, but in others it is an exceedingly 
difficult question to answer, more especially where the goods remain 
in the same custody, and the question is, whether the character of 
the holder has been changed, and at what time it was changed. It 
becomes then a question depending upon what was done, and what 
was the intention with which it was done ; and as the acts are often 
imperfectly proved, and in themselves equivocal, and the intention 
often not clearly known to the parties themselves, it is not surpris- 
ing that there should be much litigation upon the point; the gen- 
eral principles, however, seem to be those above stated. 

Before collecting the cases on the commencement and determin- 
ation of the transitus (d), it will be as well to collect those cases 
which decide when the vendor's possession ends, and the buyer's 
possession begins when there is no transitus (e). The principles 
are precisely the same, indeed, so much so, that cases of this class 
are frequently, though inaccurately, called cases of stoppage in 
transitu. . 

Where the goods are in the hands of the vendor himself or hie 
immediate servants, he holds them as vendor and retains his rights, 
unless it can be shown that he has agreed to hold them in a new 
character. Where this can be shown, he has lost his rights, though 
[*336] he may never have parted with *the actual possession. 
Where the purchaser has transferred his rights to a third party, it 

(d) Post, p. 351. 

(c) See also ante, p. 2(5. 
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it very likely that the original vendor should agree with him to 
continue to hold the goods as his warehouseman, without retaining 
any interest in the goods, which have by the subsale, become the 
property of one who is not the vendor's debtor; and this is particu 
larly likely, when the credit given by the vendor to the first vendee, 
is longer than that given to the subpurchaser by the first vendee. 
Accordingly, when there is a subpurchaser, an agreement on the 
part of the vendor to consider himself the subpurchasers bailee* 
may be proved by comparatively slight evidence. 

In Stoveld v. Hughes (/), in 1811, the facts were, that Hughes 
had sold Dixon and Co. a lot of timber lying on his wharf. They 
marke^ the timber in his presence with their mark, and accepted a 
bill at three months for the price. Whilst the bill was still running, 
Dixon sold the timber to Stoveld, whose agent told Hughes of it 
Hughes said "very well," showed the agent the timber, and as- 
sisted to change- the marks on it Stoveld paid Dixon; then Dixon 
failed before the bill became due, and Hughes claimed to retain the 
goods against Stoveld, until he was paid the price due from the first 
purchaser; but the King's Bench held, that he could not retain 
them. Lord Ellenborough said, " When the sale by Dixon to the 
u plaintiff was made known to the defendant Hughes, he assented 
*• to it by saying, * very well,' and to the marking of the timber by 
" the plaintiffs agent, which took place at the same time. If that 
" be not an executed delivery, I know not what is. * * * If, 
" indeed, the marking of the timber by the plaintiff's agent had not 
" been done with the knowledge and consent of the defendants, the 
" vendors, it may be admitted, for this purpose, that they would 
"not have been bound further than they were already, by what had 
"taken place as between them and the original vendees." 

But between the original vendor and the first purchaser *an [*337] 
agreement to hold as the purchaser's bailee is not probable, for 
there seems little to induce the vendor to consent to abandon his 
lien; and the more recent decisions are, that between them, an 
agreement to altar the character of the vendor's possession must be 
clearly proved. In some of the older oases, language is reported 
that almost looks as if the Judges were stating as a proposition of 
law that an assent on the part of the vendor to any act of owner- 
ship whatsoever, either by the purchaser or his sub -purchaser, put 
an end to the vendor's rights, whilst in the more recent cases, there 
are some didta looking as if it was thought that the same agree- 
ment, which if made with a sub-purchaser, would determine the 
vendor's rights by altering the character of his possession, would 
not have that effect if made with the original purchaser, but it 
seems, that the true distinction is merely as to the quardum of 
proof required. If the vendor consents to acts of partial owner- 
ship, on the part of the sub-purchaser, with whom he has no con- 

(/) Stoveld v. Hughes, 14 East, 30& 
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tract, it affords a fair presumption of an agreement with him to 
hold the goods as a bailee. If he consents to similar acts by the 
purchaser with whom he already has a contract, the fair presump- 
tion is, that the acts are assented to in consequence of the original 
contract, which remain unchanged. But in either case the vendor's 
rights cease when he has agreed to change the character of his pos- 
sesion, and not before. 

[In Owen8<m v. Morse (g), in 1796, the plaintiff went into the de- 
fendant's shop and agreed to purchase some articles of silver plate, 
and paid for them in bank-notes. The defendant, in order to have 
the plaintin's arms engraved on the goods, employed an engraver 
and paid him, instructing him to return the goods when dpne to 
him, the defendant The bank failed before the notes were pre- 
sented, and it was held that there had been no delivery to the plain- 
tiff. 

And in Boulter v. Arnott (h), in 1823, where the defendant 
purchased some cigars in the plaintiffs shop and had them 
[*338J *packed in his, the defendant's, own boxes; the transaction 
was for ready money, and the cigars not having been paid for, it 
was held that there had been no delivery.] 

Several of the cases decided upon the Statute of Frauds, turn 
upon this distinction, and as they have already been cited in the 
earlier part of this work, it is unnecessary to cite them here, at 
length. 

In Hurry v. Mangles (i), at Nisi Prius, in 1811, before Lord 
Ellenborough, the facts were, that the defendant Mangles had 
sold a quantity of oil to Smith, who accepted a bill at six months 
for the price. Mangles received warehouse rent from Smith. Be 
fore the bill arrived at maturity, Smith became bankrupt, and then 
the plaintiff Hurry, who in the interim had bought the oil from 
Smith, and paid him for it, applied for it and was refused. This 
seems to have been the first notice that Mangles had of the subsale, 
and as there could, therefore, be no attornment to Hurry, or estop 
pel, it seems that Hurry stood precisely in the position which 
Smith's assignees would have done, see Dixon v. Yates (fc), and 
that the subsale was immaterial. The action was in trover. Lord 
Ellenborough said, " The acceptance of warehouse rent was a com 
" plete transfer of the goods to the purchaser. If I pay for a part 
" of a warehouse, so much of it is mine. This is an executed de- 
livery by the seller to the buyer. * * * It would be* overturning 
" all principles, to allow a man to say, after accepting warehouse 
" rent, the goods are still in my possession, and I will detain them 
" till I am paid. The transitus was at an end. The goods were 
" transferred to the person who paid the rent, as much as if they 

(g) Owenson v. Morse, 7 T. R. 64. 
\h) Boulter v. Arnot, 1 Cr. & Mee. 333. 
(t) Hurry v. Mangles, 1 Camp. 452. 
(k) Dixon v. Vale*, 5 B. &. A. 346, post, p. 342. 
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" had been removed to his own warehouse, and then deposited under 
" lock and key." 

In Anderson v. Scott (i), and Hodgson v. Le Bret (w), Lord El- 
lenborongh acted on the same principla In Elmore v. * Stone [*339] 
(n) and Carter v. Touissaint (o), the Common Pleas and King's 
Bench came to opposite conclusions as to the inference to be drawn 
from nearly the same facts. In those oases the question was, 
whether there was an actual receipt under the Statute of Frauds. 

In Miles v. Gorton (p), in 1834, Gorton had sold hops lying in 
Gorton's warehouse, to Faux, and rendered him an invoice stating 
the goods to be " at rent" Faux subsold part of the hops* which 
were delivered to the sub- purchasers, and then became bankrupt, 
not having paid any part of the price. His assignees brought trover 
against Gorton, for not giving up the portion of the goods which 
remained in his hands. They relied on Hurry v. Mangles (<?), as 
showing there was an executed delivery. The Court of Exchequer 
decided in favour of the defendant. Bayley, B., said, "I am of 
" opinion that the charge of warehouse rent makes no difference, 
" and I should have thought so if the warehouse rent had been ac- 
tually paid. In Hurry v. Mangles (q), the circumstances were 
" widely different; there the rights of a third party had intervened. 
" He had bought and paid for the goods, and then paid warehouse 
"rent to the vendors; under these circumstances, it was rightly 
"held, that there was a delivery to the sub-vendee on the part of the 
" vendors, who after such receipt of rent from the sub -vendee, must 
" clearly be considered as holding the goods as his agents. [Here, 
" in pdlnt of fact, the warehouse rent was not actually paid, but 
" only charged, and such charge amounted to a notification by the 
" seller to the purchaser that he was not to have the goods, not only 
" until the payment of the price, but of the rent In this case, 
" therefore, the vendor had originally a right to hold both for the 
"price and the rent; and I think that the effect is not to make, as 
" has been argued, the warehouse of the vendor the warehouse of 
" the vendee, but to make it a part of the contract between the 
"parties that the goods are *not to be delivered until not [*340] 
"only the price but the rent is paid."] 

It is to be observed, that Bayley, B., was under a mistake as to 
the facts in Huriyv. Mangles (r), (at least those parts of his judg 
ment marked in italics, are contradicted by the report of that case 
in 1 Camp. 452) but the distinction between what he supposes to 
be Hurry v. Mangles (r), and Miles v. Gorton («), is strong and 

il) Anderson v. Scott, 1 Camp. 235, n. 
\m) Hodgson v. Le Bret, 1 Camp. 233. 
\n) Elmore v. Stone, 1 Taunt. 458, ante, p. 28. 
o) Carter v. Touissaint, 5 B. & A. 855, ante, p. 30. 
p) Miles v Gorton, 2 C. & M. 504. 
Hurry v. Mangles,! Camp. 452. 
Hurry v. Mangles, 1 Camp. 452. 
Miles v. Gorton, 2 C. & M. 504. 
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clear, if the receipt of warehouse rent is material only as evidence 
of the vendor's assent to change the capacity in which he holds pos- 
session of the goods. 

In Townley v. Crump (t), in 1835, Crump the vendor of wine, 
who was also a warehouseman, gave the purchaser Wright, a note 
in these terms: — " Mr. B. Wright We hold to your order 39 pipes 
and 1 hhd. red wine, marked J. C, J. M., No. 41 a. 67.-69 a. 80 
pipes, No. 10& hhd. sent free to 29th November next J. Crump 
and Co." 

The wine remained in Crump's warehouse. Wright accepted a 
bill for the price, and then became bankrupt His assignees 
brougnt an action of trover against Crump, for the wine specified 
in the note. Lord Abinger, at Nisi Frius, seems to have thought 
the note was like a delivery order or a bill of lading, giving the 
vendee authority to get the possession, but not equivalent to giving 
it to him; he reserved the point, and directed a nonsuit, and the 
Queen's Bench refused to grant the plaintiffs a rule nisi. 

The Court observed, that "no case had been cited where "the 
" question arose between the original vendor and vendee," so they 
seem to have acted on the same principle as in the case of Miles v. 
Gorton (u). 

[In Orice v. Richardson (x), in the Privy Council in 1877, the ap- 
pellants were both vendors and warehousemen. The respondents 
[*341] were the trustees of Webster and Co., the *insolvent pur- 
chasers. The appellants sold tea lying in their warehouse to Web- 
ster and Co., and gave them delivery warrants or certificates which 
stated that the tea was deliverable to Webster and Co. They de- 
livered a portion of the tea, and charged warehouse rent for the 
whole of it, and they appear to have made a transfer of it into 
Webster and Co.'s name in the warehouse book. Webster and Co. 
became insolvent without having paid for the tea. The Court held 
that the appellants were entitled to retain the tea. 

Although this case seems quite consistent with the authorities, 
Sir Barnes Peacock, in delivering the judgment of the Court, seems 
to have had present in his mind a distinction as a matter of law, 
between actual and constructive possession, which it is submitted 
does not exist.] 

Very commonly goods which are the subject of commerce, are not 
in the custody of the owner, but of a third party, as a wharfinger, 
warehouseman, or the like. When such is the case, if the property 
be transferred by a bargain and sale, the vendor still retains his 
rights, until the warehouseman holds the goods for the purchaser; 
and during the interval between the time at which the purchaser 
has acquired authority to call upon the warehouseman to hold the 
goods for him, and the time when the warehouseman does so hold, 

t) Townley v. Crump, 1 A. & E. 68. 

u) Miles v. Gorton, 2 C. & M. 504, ante, p. 339. 

x) Orice v. Richardson, 3 Ap. Ca. 319; 47 L. J. P. C. 48. 
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the vendor's rights are analogous to those which he has whilst 
the goods are in transitu, and it is common to call the goods in 
transitu in such cases. But it is not accurate, the goods are all the 
time in the possession of the vendor, and the question is, whether 
he had a right to countermand an authority to change that posses- 
sion, and whether he has exercised such a right whilst he had it. 

As a general rule of English law, an authority, at any time be- 
fore execution, may be revoked by him who gave it ; but where the 
authority is bought for a consideration and coupled with an inter 
est (y), it is both transferable and irrevocable. If, therefore, the 
purchaser be in a posision to call upon the vendor to deliver him 
goods, and the vendor ^instead thereof gives him an author- [*342] 
ity to obtain possession of goods in the custody of a third party, 
that authority may be transferred by the purchaser; and so long as 
there continues to be a consideration to the vendor for granting the 
authority, it cannot be revoked by the vendor. But if such a change 
of circumstances takes place that the vendor would no longer be bound 
to deliver possession of the goods, then the consideration for giving 
the authority has failed, and the vendor may, if the authority has 
not been executed, revoke it just as he might then refuse to give it 

It does not seem material whether the authority to take possession 
be merely implied from the contract of sale vesting the right of 
possession in the purchaser, or be given expressly, and it probably 
does not affect this right whether the authority be in writing or not, 
though by recent statutes the effect of a written delivery order is 
considerably enlarged; and it is not material that the authority has 
been transferred to a third party, who has bond fide paid the inter- 
mediate vendee, if the first vendor has done nothing to induce him 
so to do. The only questions are, whether, at the time the first ven- 
dor revoked the authority, he was in such a position that he might 
refuse to deliver, and whether, before the revocation, the authority 
had been executed; for if any part of the goods have been put in 
the actual or constructive possession of the purchaser or his assigns, 
the vendor's right as to that part is gone. 

These points seem all to be deducible from Dixon v. Yates (z), 
in 1833, in which the whole law was a good deal discussed. There, 
Dixon and Co. were owners of a quantity of rum lying in Yates' 
warehouse. On the 13th August they sold 46 puncheons, specified 
by marks and numbers, to Collard; Collard on the same day ac 
cepted two bills payable at 3 and 4 months for the price. Shortly 
after the sale, Dixon and Co. gave Collard a delivery order for 2 
puncheons, which were accordingly taken away by him; they re- 
fused to give him a delivery order for the remaining *44, [*343] 
which were the subject of this action. On the 28th October Col- 
lard sold 26 puncheons of the 44 remaining in Yates' warehouse, 
to Kaye, who paid him for them, but took no possession. On the 

(y) Oroyton v. Lithcbye, 2 Will. Saimd. 365. 
(z) Dixon v. Yates, 5 B. & Ad. 313. 
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7th September (a), Collard sold the remaining 18 puncheons to 
Bond, and Proctor, who paid for them. Yates, the warehouseman, 
without any further authority from Dixon and Co., allowed Bond 
and Proctor to take three of the 18 puncheons away; the other 15 
remained as before. On the 16th November Collard was insolvent, 
and his bill dishonoured, and on the 18th November Dixon and Co. 
ordered Yates not to deliver any of the 44 puncheons of the rum, 
but this order came after Bond and Proctor had, as has been already 
said, taken away three puncheons. [On the 19th November Dixon 
and Co. demanded the rum from Yates, who refused to deliver it; 
and on the same day Kaye, Bond, and Proctor presented to Dixon 
and Co., for their acceptance, delivery orders for the 26 and 15 
puncheons respectively, which Dixon and Co. refused to accept] 
The whole question came before the Court of King's Bench on an 
interpleader between the four parties; Dixon and Co. the original 
vendors, Yates the warehouseman, and Eaye, and Bond and Proctor, 
the sub-purchasers. The Court of King's Bench, after a long and 
learned argument, ordered the 41 puncheons then remaining in 
Yates' warehouse to be given to Dixon and Co., and the costs of the 
litigation concerning them to be paid by Kaye, and Bond and Proc- 
tor, and discharged Yates, and Bond and Proctor from the claim of 
Dixon and Co. for the value of the three puncheons delivered to 
Bond and Proctor, and ordered Dixon and Co. to pay the costs of 
the litigation concerning them. This was, therefore, a direct de- 
cision that the three puncheons were rightfully delivered to Bond 
and Proctor, though no express authority to deliver possession was 
given by Dixon and Co. (but rather an attempt to refuse even thai 
authority implied by the sale on credit), and that the countermand 
as to these three puncheons was too late ; but that it was a proper 
[*344] *countermand as regarded the other 41 puncheons, not 
withstanding that the sub-purchasers had bond fide paid their 
vendor, the first purchaser, Collard. 

The practical dispute in such cases most commonly is, as to 
whether the authority to take possession was at the time of the 
countermand already executed or not; for if, before notice of 
countermand is given to the bailee, the authority is so far acted 
upon as to put the purchaser in actual or constructive possession of 
the goods, it is no longer in the vendor's power to countermand 
the authority. In the case of Dixon v. Yates (6), the sub-purchas- 
ers had marked, coopered, and guaged the puncheons of rum, and 
had, as before said, taken complete possession of a part. It was 
urged that these acts amounted to a taking constructive possession 
of the whole, but the Court of King's Bench decided that those 
acts were in themselves equivocal, and were only evidence of a tak- 
ing of possession; acts which might amount to it if done with that 
intention. "The taking of samples and coopering, 99 said Lord 



18 J 
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Dikon v. Yates, 5 B. & Ad. 313. 
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Denman, " are circumstances from which a jury might infer an act- 
"ual delivery of the whole. * * * If I had been on the jury 
"in this case, I should have found there was no such delivery." 
And the other Judges all in more or less express language said, 
that the question of whether those acts amounted to taking pos- 
session was one of fact, and not of law. 

There is a difference to be borne in mind between an absolute 
authority to take possession, and one that is conditional. Where 
the authority is absolute, nothing further is requisite to give the 
purchaser possession of the goods than an assent on the part of the 
bailee to hold them on his account, and such an assent need not be 
evidenced by any formal act. It is indisputably shown by a formal 
transfer in the warehouseman's books, but it is as effectual if expressed 
by word of mouth, or perhaps even if implied by silence under cir- 
cumstances which make silence indicative of assent 

♦In Harman v. Anderson (c), in 1809, the facts were, that [*345] 
Dudley bought a quantity of butter then lying in the defendant's 
warehouses. The sellers gave him a delivery order, which he lodged 
with the warehousemen. He became bankrupt immediately after- 
wards, and the sellers, who were unpaid, countermanded the author- 
ity to give possession, and the warehousemen, in obedience to this 
countermand, detained the goods; for this detention the assignees 
of Dudley brought trover against the warehousemen. At Nisi Prius 
it was taken as proved that the goods were transferred in the ware- 
house books before the notice of countermand, and Lord Ellen- 
borough said, " The payment of rent in these cases is a circum- 
" stance to show pn whose account the goods are held, but it is im- 
" material here, the transfer in the books being of itself decisive. 
" I am clearly of opinion that the assignees are entitled to recover." 

Afterwards, in banc, the defendants produced affidavits to show 
that one parcel of the butter was not transferred in the books, and 
that nothing had ever been done by the warehousemen to indicate 
assent to the transfer of that parcel; but the Court said it made no 
difference. Lord Ellenborough said, " After the note was delivered 
" to the wharfingers, they were bound to hold the goods on account 
" of the purchaser. The delivery note was sufficient without any 
"transfer in their books." 

A precisely similar decision was come to by the Common Pleas 
in Lucas v. Dorrien (d), in 1817, but the Court, besides giving the 
same reasons for their decision, went into a discussion concerning 
the effect of the delivery order before notice to the warehouseman, 
a question which did not arise in the case. 

When the bailee has notice of those circumstances under which 
he is, in the language of Lord Ellenborough, in Harman v. Ander- 
son (c), " bound to hold the goods for the *purchaser," and [*346] 
is required to hold the goods accordingly, it is pretty clear that 

1c) Harman v. Anderson, 2 Camp. 243. 
d) Lucas v. Dorrien, 7 Taunt. 278. 

(2121) 



250 STOPPAGE IN TRANSITU. [PL III. 

mere silence is evidence of acquiescence, and it may be a question 
whether even an express refusal, if wrongful, would have any effect 
in preserving the vendor's rights. Probably it would,. and the 
question is of the less practical importance as such a refusal would 
make the bailee liable. 

In Lackington v. Atherton (e), in 1844, where Atherton, the ven- 
dor, had given a delivery order in his own name to the buyer, which 
order, when presented to them, the warehousemen refused to ac- 
cept on the ground that the goods stood in the name of a for- 
mer owner, and that they had never been transferred into the 
name of Atherton [the buyer became bankrupt, and Atherton, 
by means of a delivery order from the former owner, obtained 
possession], the Common Pleas in an action between Atherton and 
the assignees of the purchaser, decided that this refusal to deliver 
possession to the buyer, who really was then entitled to the posses- 
sion, prevented Atherton's rights as unpaid vendor from being 
divested, and that a subsequent countermand on the buyer's in 
solvency was valid ; but in this case the refusal of the bailee was so 
far justified by circumstances, that it would not have been evidence 
of a conversion by him. His refusal to assent to the transfer of 
possession without orders from the person who originally deposited 
the goods with him was not wrongful, though his mere assent to 
the transfer would have been sufficient to alter the possession. 

[In Tanner v. Scovell (/), in 1845, Boutcher and Co. sold to 
M'Langhlin some glue pieces, and after the arrival of the goods at 
the defendant's wharf, gave him the following order, addressed to 
the superintendent of the wharf: " Please weigh and deliver to Mr. 
McLaughlin 48 bales of glue pieces. 9 ' On receipt of this, the de- 
fendants weighed the bales and communicated the weight to 
Boutcher and Co., who thereupon sent to M'Laugblin an invoice 
stating the weight and price. 

[*347] *Subsequently the defendants delivered five of the bales 
to a purchaser from M'Laughin, on his order. At a later date, in 
consequence of M'Laughin's failure to pay Boutcher and Co., they 
ordered the defendants to deliver no more glue pieces. No trans- 
fer of the pieces had been made in the defendant's books from 
Boutcher and Co. to M'Laughlin, nor was any rent charged to him. 
The Court upheld a verdict for the defendant. 

In Pearson v. Dawson (g), in 1858, Askew purchased of the de- 
fendant a portion of a cargo of sugar which had been consigned to 
him per * Orontes,' giving his acceptances in payment. Askew sold 
20 hogsheads of the sugar to the plaintiffs, who gave their bill in 
payment, and gave them the following delivery order addressed to 
the defendant: " Please deliver to Messrs. Pearson and Hampton 

(e) Lackington v. Atherton, 8 Scott, N. S. 38; 7 M. &. G. 360; 13 L. J. C. P. 
140. 

(/) Tanner v. Scovell, 14 M. & W. 28; 14 L. J. Ex. 321. 
(g) Pearson v. Dawson, E. B. & E. 448; 27 L. J. Q. B. 248. 
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or order 20 hogsheads of sugar ex l Orontes.' James Askew." This 
order was handed to the defendant, who entered the plaintiff's 
name opposite 20 hogsheads in a book kept by him in which he 
entered sales and names of purchasers. The sugar was lying in 
the defendant's name at a bonded warehouse of which the custom 
house officer had one key and the defendant's warehouse keeper the 
other. The defendant subsequently delivered 8 of the hogsheads 
to the plaintiffs on their delivery orders. Askew became insolvent 
before his bills were paid, and the defendant refused delivery of 
the remainder. It was held by Lord Campbell, C.J., Coleridge, 
Erie, and Crompton, J. J., that the plaintiffs were entitled to re- 
cover the value of the 12 undelivered hogsheads.] 

But when the authority to give possession is conditional, the case 
is somewhat different. The bailee is not authorized to give posses- 
sion, nor the purchaser to take it until the conditions are fulfilled. 
It is not therefore to be presumed, or inferred, that the bailee con- 
Bents to hold the goods for the purchaser before these conditions 
are fulfilled, and though an express unconditional assent on his part 
might, and probably *would, estop him from denying that [*348] 
the possession was in the purchaser, yet it may be doubted whether 
even an actual delivery of possession, without fulfilling the condi- 
tions, would affect the vendor. But it must be observed that con- 
ditions are not necessarily binding, merely because they are ex- 
pressed in the authority. If by the bargain the purchaser is en- 
titled to an unconditional authority* to take possession, the vendor 
cannot clog that authority with any conditions at his mere pleasure, 
and even if the purchaser gives his consent to the conditions, that 
consent is revocable, unless there be some consideration for it. It 
is therefore necessary, not merely that the authority should be con- 
ditdonal, but that the conditions should be authorized by the con- 
tract. 

In the case of Hanson v. Meyer (h), in 1805, the contract of sale 
was by Meyer to Wallace and Hawes of a quantity of starch, at 6Z. 
per cwt The vendor gave a delivery order to the purchasers, ad- 
dressed to the Bull Porters, in these terms; — "Please to weigh and 
deliver to Messrs. Wallace and Hawes, all my starch." The ware- 
houseman received the order, and so far obeyed it as to weigh and 
deliver a part of the starch, then Wallace and Hawes became bank- 
rupt, and the order was countermanded, and the starch taken away 
by Meyer. The assignees of Wallace and Hawes brought trover 
against Meyer. It is now decided that by such a bargain the pro- 
perty is not changed (i), but at that time it was not so settled, and 
Hanson v. Meyer did not decide that point The case was decided 
on the ground that the authority to give possession was conditional 
only. Lord Ellenborough said — " By the terms of the bargain 

(h) Hanson v. Meyer, 6 East, 614 
(») Ante, p. 174 ei seq. 
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*' formed by the brokers of the bankrupt, two things in the nature 
" of conditions, or preliminary acts on their part, necessarily pre- 
" ceded the absolute vesting in them of the property contracted 
u for. * * * The second, which is the act of weighing, does so in 
" consequence of the particular terms of this contract, by which the 
" price is made to depend upon the weight The weight therefore 
[*349] *'*must be ascertained, in order that the price may be 
" known and paid, and unless the weighing precede the delivery, it 
" can never for these purposes effectually take place at all. * * * 
'"This preliminary act of weighing, it certainly never was in the 
" contemplation of the seMers to waive in respect of any part of the 
" commodity contracted for. The order to the Bull Porters, his 
" agents, is to weigh and deliver all his starch. Till it was weighed, 
44 they, as his agents, were not authorized to deliver it, still less 
"were the buyers themselves, or the present plaintiffs their as- 
" signees, authorized to take it by their own act from the Bull 
" Porters warehouse, and if they could not so take it, neither can 
" they maintain this action of trover. * * * It is unnecessary to 
" consider what would have been the effect of non payment of the 
" price, or the right to the undelivered residue of the starch if the 
*' case had stood merely on that ground, as it did in the case of 
" Hammond and others v. Anderson (&), where the bacon sold in 
" that case, was sold for a certain fixed price, and where the weigh - 
14 ing mentioned in that case was merely for the buyer's own satds- 
" faction, and formed no ingredient in the contract between him 
" and the seller, though it formed a very important circumstance 
" in the case, being an unequivocal act of possession and ownership, 
" as to the whole quantity sold on the part of the buyer." 

The circumstance of the weighing being by the contract to pre- 
cede the delivery, distinguishes this case and the cases which fol- 
low it (I), viz., Wallace v. Breeds (m), Busk v. Davis (n) and Shep- 
ley v. Davis (o), from the case of Swanwick v. Sothern, in 1839. In 
Swanwick v. Sothern (p) the vendors of corn had given the pur- 
chaser a delivery order in the following terms: — "Deliver Mr. J. 
Marsden 1028 \ § bushels of oats, Bin 40, O. W., and you will please 
[*350] weight them over and charge us *the expense." The ware- 
housemen entered this order in their books. The Queen's Bench 
came to the conclusion that the contract of sale, which was not dis- 
tinctly proved, was a sale of the bin of oats for a certain sum, and 
that the weighing of the oats was not a part of the contract; and 
that, therefore, the transfer in the books defeated the vendor's 
rights. It seems impossible to doubt that the delivery order was 

ik) Hammond v. Anderson, 1 N. R. 69. * # 

/) Ante, pp. 126 and 178. 
to) Wallace v. Breeds, 13 Eiwst, 522. 
n) Busk v. Davis, 2 M. & S. 396. 
o) Shepley v. Davis, 5 Taunt. 617. 
p) Swanwick v. Sothern, 9A.&E. 896. 

(2124) 



Ch. I.] STOPPAGE IN TRANSITU. 253 

as conditional as that in Hanson v. Meyer (q), bnt there the condi- 
tion was a binding one as part of the bargain; in Swanwick v. 
Sothem (r), it was not binding on the purchaser, and he chose to 
waive it 

[In Godts v. Rose (a), in 1855, the vendor, who was the plain- 
tiff, contracted to sell oil to the defendant, to be "free delivered 
and paid for in 14 days by cash." The plaintiff then gave the 
wharfinger authority to transfer certain casks of oil into the de- 
fendant's name, and received from the wharfinger a notice ad- 
dressed to the defendant, in which the wharfinger stated that he 
had transferred the oil into the defendant's name. The plaintiff 
then sent a clerk to the defendant with the notice, an invoice, and 
a receipt for the price, with directions to exchange them for a 
chequa The defendant obtained possession of the wharfinger's 
notice of transfer, but refused to give a cheque on the ground that 
payment was to be made in 14 days. The clerk then went to the 
wharfinger and countermanded the order. Subsequently, however, 
the wharfinger delivered the oil to the defendant, thinking that the 
property had passed to him. The Court, consisting of Jervis, C. J., 
Williams, Orowder and Willes, JJ., held the meaning of the con- 
tract to be, that the seller might deliver the oil at ,any time within 
14 days, and might at the time of delivery require payment, and as 
the jury had found that the clerk had no intention to part with the 
property, the plaintiff was entitled to recover. 

In Cooper v. Bill (t), in 1865, timber lying on a wharf had 
been sold by the defendants to Gurney, whose agent measured 
*the timber, numbered each tree, and marked it with Gur- [*351] 
ney's initials, and then proceeded to square the timber. On the in- 
solvency of Gurney, the defendants removed the timber to a field 
in their occupation, and declined to give it up to the plaintiffs, 
Gurney'B assignees. But the Court held that there had been a de- 
livery of the goods to the vendee.] 

We shall now return to the subject of stoppage in transitu, prop- 
erly so called, to which this digression is by no means irrelevant 

The transitu s, as its name imports, is whilst the goods are on 
their passage from the vendor to the buyer, or, has been already 
said, when they are in the hands of one, who neither hold the pos- 
session by a contract of bailment made with the vendor, nor yet as 
an agent to hold them under the order of the buyer, but only as an 
agent to forward them from the vendor to the buyer. [As Baron 
Rolfe said in the case of Gibson v. Carruthers (w), the essence of 
the doctrine of stoppage in transitu is that "the goods should be 

iq) Hanson v. Meyer, 6 East, 614. 
r) Swanwick v. Soihern, 9 A. & E. 895. 
*) Godts v. Rose, 17 C. B. 229; 25 L. J. C. P. 61. 
t) Cooper v. BUI, 3 H. & C. 722; 34 L. J. Ex. 161. 
u) Gibson v. Carruthers, in 1341; 8 M. & W. 328; 11 L. J. Ex. 138. See 
also Schotsman v. Lane, and York. By. Co., in 1867; 2 Ch. Ap. 335; 36 L. J. Ch. 
361. 

(2125) 



254 STOPPAGE IN TRANSITU. [Pt. ///. 

"in the custody of some third person, intermediate between the 
" seller who has parted with and the buyer who has not yet ac- 
quired actual possession."] 

' There are many cases in which it is quite clear in which capacity 
the goods are held. No one could for a moment doubt, that goods 
in the hands of a public carrier, either by land, or by water, and 
actually on the journey, are in transitu; it is self evident as a mat- 
ter of fact, that the carrier under such circumstances, holds them 
merely as an agent to forward. And it is equally clear that goods 
travelling on the same journey in the buyer's own cart or barge, 
which he had sent for them are not in transitu; for the carter or 
bargeman is clearly the buyer's servant, and not an agent to forward 
from the vendor. But there is sometimes a good deal of difficulty 
in drawing the boundary line between the carrier and the servant, 
[*352] as, for instance, in ascertaining the character of *the captain, 
where the buyer does not send his own vessel to fetch the goods, 
but employs a ship belonging to a third party on that particular 
errand. In two important cases, Inglis v. Ushenuood (a?), in 1801, 
and Bohtlingk v. Inglis (y), in 1803, it was at first taken for 
granted, that a delivery of goods on board a vessel chartered by the 
buyer, was a delivery to the buyer himself, but afterwards the Court 
held and decided that it was but a delivery to an agent to forward, 
and that the goods on board the ship were in transitu. How this 
may be, seems to depend on the nature of the contract between the 
shipowner and the charterer. 

In the majority of cases, the shipowner does not part with the 
possession of the vessel to the charterer, he does no more than con 
tract to employ the vessel and the services of the master and crew 
for a time, exclusively for the benefit of the charterer; so that the 
master remains the servant of the shipowner, and not of the char 
terer, and his possession is the possession of the shipowner, and 
not of the charterer in any case in which their rights come in ques 
tion. But though this is the usual contract between the shipowner 
and the charterer, they may in law, and in practice sometimes do 
agree, that the charterer shall during the voyage have the possession 
of the vessel, and that the master shall during that time be the ser 
vant of the charterer. In other words, though a charter party 
usually is a contract on the part of the shipowner, to use the ship 
and the services of the master and crew, in a particular manner, it 
may amount to a demise of the vessel, and of the services of the 
master and crew. The distinctions on which it depends, which is 
the construction of the charter party, may be found in Abbott on 
Shipping (z). 

When, therefore, goods are put into the possession of the master of 
a ship, they are in general in the possession of the shipowner, who, 

(x) Inglis v. Ushenoood, 1 East, 515. 
\y)BohU\ngk v. Inglis, 3 East., 381. 
(z) Abbott on Shipping, Part IV., Chap. I. 
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as it is evident, is an agent to forward the goods, and therefore 
goods on shipboard in general are in ^transitu; but where [*353] 
the master is not the servant of the shipowner, but the immediate 
servant of the charterer, the goods, by being put into possession of 
the master, are put in the possession of the charterer, and, there- 
fore, if the charterer be also the purchaser, they are no longer in 
transitu. " So," says Lord Tenterden in Abbott on Shipping (a), 
" as I have before observed, the master of a ship chartered wholly by 
" the consignee is now held to be a carrier, in whose hands goods may 
" be stopped (6). But where a ship had been hired by the con- 
" signee for a term of years, and was fitted out, victualled, and 
u manned by him, and goods were put on board thereof to be sent 
" by him on a mercantile adventure, for which he had bought them, 
" it was held that the consignor could not stop them: the consignee 
" being in that case the owner of the ship pro tempore, and the de- 
" livery of goods on board thereof being equivalent to a delivery 
" into a warehouse belonging to him, and the transit being in effect 
" a transit from, and not to him. Fowler v. MacTaggart (c)." 

It is not of any importance in point of law whether the goods are 
actually on a journey or not, for if the goods are deposited with 
one who holds them merely as an agent to forward, and has the 
custody as such, they are as much in transitu as if they were ac- 
tually moving; but in general there is more difficulty in ascertain- 
ing as a fact in what capacity goods are deposited, than in what 
capacity they are carried. The acts accompanying the transport of 
goods are less equivocal, less susceptible of two interpretations as 
to the character in which they are done, than are those' accompany- 
ing a deposit of goods. The question, however, is still the same ; 
has the person who has the custody of the goods got possession as 
an agent to forward from the vendor to the buyer, or as an agent 
to hold for the buyer P 

*In Leeds v. Wright (d), in 1803, where an agent of the [*354] 
bankrupt purchased the goods on account of the bankrupt for ex- 
portation, but had authority from the bankrupt to export them to 
any port he pleased, the Court of Common Pleas held that he was 
not an agent to forward, and that goods in his hands were not in 
transitu. And in Scott v. Pettit (e), in the same year, where the 
bankrupt had given general orders to a carrier to send all good for 
him to the defendant's house to be packed, and the goods were ac- 
cordingly sent to his house, the same Court decided that there 
being no fixed ulterior destination, the packer must be considered 
not as an agent to forward, but as one to hold the goods subject to 



(a) Abbott on Shipping, Part IV., Chap. II., 10th ed., p. 400. 

(b) Bohtlingk v. JnglU, 3 East. 381. Sec also Berndtson v. Strang, 3 Ch. Ap. 
690; 37 L. J. Ch. 665. 

(c) Cited in 7 T. R. 442. 

(rf) Leeds v. Wright, 3 B. & P. 320. 
(e) Scott v. Pettit, 3 B. & P. 469. 
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the buyer's orders, like a warehouseman, and, consequently, that 
on their delivery to the defendant the transitus was ended. Shortly 
after the decision of these cases, the point arose in Dixon v. Bald- 
win (/), in 1804, in which case goods were ordered by the insolv- 
ent " to be forwarded to Metcalfe at Hull, to be shipped for Ham- 
burgh as usual," and it was proved that it was usual for Metcalfe 
to keep such goods till he received orders from the insolvents, and 
then to do with them whatever the insolvents ordered. The King's 
Bench decided that the goods in Metcalfe's hands were not in tran- 
situ. Lord Eilenborough reviewed most of the previous cases, and 
approved of the principle of Scott v. Pettit (e), which he said was, 
" that the transitus of goods is only not at an end on their reaching 
" the packer, where they remain with him for the purpose of being 
"forwarded on to some ulterior appointed place of destination; but 
" here, as in those cases, the goods had so far gotten to the end of 
" their journey, that they waited for new orders from the purchaser 
" to put them again in motion, and that without such orders they 
"would continue stationary." Grose, J., differed from the rest of 
[*355] the Court upon this point, and thought the transitus *at 
an end; but all four Judges agreed upon another point, which de- 
cided the cause. 

It is worth while to observe, that the marginal note in East's Re- 
ports is not a correct abstract of what was really decided. The 
marginal note states the case to be, that goods " sent to Metcalfe 
to be forwarded to Hamburgh " were not in transitu; Jrat Lord El- 
lenborough's judgment proceeds on the express ground that it was 
proved that the goods were sent to Metcalfe, not to be forwarded to 
Hamburgh, but to await for orders from the purchaser (g). 

In Smith v. G088 (?i), in 1808, at Nisi Prius, Lord Eilenborough 
decided that where goods had been ordered " to be sent addressed 
to the care of Goss, Bull's Wharf, London, with directions to send 
them by the first vessel to Newcastle," they were in transitu in 
Goss's hands. ' 

And in Coates v Railton (t), in 1827, where the course of busi- 
ness was for Railton, who was a packer, warehouseman, and com- 
mission agent at Manchester, to purchase goods in the name of 
Butler, of London, and send them to a branch of that house at Lis- 
bon, and the goods which were so ordered were delivered at Railton's 
warehouse, the King's Bench considered that Railton had held the 
custody merely as one step in the transitus to Lisbon. These cases 
are, it will be observed, quite in accordance with Lord Ellenbor 



(/) Dixon v. Baldwin, 5 East, 175. 

(g) Dodson v. Went worth A M. & G. 1080, in 184$; Weniworth v. Outhwaite, 10 
M. & W. 436, in 1842; 12 L. J. Ex. 172. 
I h) Smith v. Goas, 1 Camp. 282. 
(») Coates v. Railton, 6B.&C. 422. 
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ough's judgment in Dixon v. Baldwin (k), though opposed to the 
marginal note yo. that case (I). 

[Tn Tucker v. Humphrey (m), in 1828, flour was shipped to the 
wharf of the defendant, who was in the habit of storing flour in 
his warehouses for the purchaser. The vendor stopped *the [*356] 
flour before it had been landed, while the vessel was lying alongside 
the wharf, and the stoppage was held good.] 

In Jackson v. Nickol (n), in 1839, it was proved that Crawhall, 
an agent of the insolvents, who purchased goods for them at New- 
castle, was in general in the habit of receiving the goods into his 
possession to abide the insolvents orders. In this particular in 
stance, however, before the goods were out of the vendor's posses 
sion, the insolvents had directed Crawhall to forward the goods to 
them in London. The vendors then gave a delivery order to Craw 
hall, who endorsed it to a wharfinger with a special indorsement 
" to go on board the ' Esk.' " The wharfinger handed the order to 
a keelman, who got the goods and put them on board the ' Esk.' 
The ' Esk ' sailed for London, and moored in the Thames, The de 
fendants, who were wharfingers, received the goods on board a 
lighter, and then they were stopped by the plaintiffs, who were un 
paid vendors; and the Court held that the goods were still in tran- 
situ, because every step taken was but "a link in the chain of the ma 
" chinery, by which the goods were to be put in motion." Tindal, J., 
said, " that if the goods had ever come into the possession of Craw 
" hall as the agent of the buyers, there to remain till the agent 
" received orders for their ulterior destination, such possession 
" would have been the constructive possession of the buyers them 
" selves, and the right to stop in transitu would have been at an 
41 end." 

[In Valpy v. Qibson (o), in 1847, a case resembling Dixon v. 
Baldwin (p), goods had been sent by the defendants, the vendors, 
at the request of Brown the purchaser, to Leech and Co., of Liver 
pool. The report is not by any means clear as to what was the pre 
cise nature of the relationship of Leech and Co. to Brown, but they 
appear to have been employed by him prior to this transaction to- 
forward goods to Valparaiso, but not to have received instructions 
from him to forward the goods in question. 

♦Leech and Co. received the goods from the defendants, [*357] 
together with a letter stating that they were for shipment to Yal 
paraiso, and Leech and Co. had them put on board, and subse 
quently relanded them by order of Brown and returned them to the 

(k) Dixon v. Baldwin, 5 East, 175. 

(l) See remarks of Brett, L. J.; on this case in Kendal v. Marshall, Stevens & 
Co., 11 Q. B. D. 366;- 52 L. J. Q.B. 313. 

(m) Tocher v. Humphrey, 4 Bing. 516. See alsoEodgerv. Gomptoir d* Escompie 
de Pans, L. R. 2 P. C. 393; 38 L. J. P C. 30. 
Jackson v. Nichol, 5 Bing. N. C. 508. 
Valpy v. Gibson, 4 C. B. 837 
Dixon v. Baldwin, 5 East. 175. 
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vendors to be repacked. Brown became insolvent without having 
paid for the goods, and the vendors asserted a right to retain them 
until payment had been made. The plaintiffs were Brown's as- 
signees. Wilde, 0. J., delivering the judgment of the Court for 
the plaintiffs, said, " That although the defendants knew that the 
" goods were to be sent to Valparaiso, and so informed Leech and 
14 Co., yet Leech and Co. could not forward the goods simply on 
" that information, but held them subject to such orders as the 
" buyer might give, and the transitus was consequently at an end 
" as soon as the goods came to their hands. And further, that in- 
" dependency of this Brown had, by relanding the goods, dealt 
" with them as owner, and that alone was sufficient to put an end 
" to the transitus" (q). 

In cases of stoppage in transitu the question is not whether the 
property has or has not passed for even if it has passed the vendor 
may have the right to retake the goods, but is, in what capacity did 
the captain receive the goods, whether as the servant of the vendee, 
or as an agent to carry. 

In the following cases it was argued that the goods had aeces- 
sarily been delivered to the vendee, because they had been placed 
on board his ship or a ship chartered to him. 

In the case of Van Cast eel v. Booker (r), in 1848, Barton and 
Co., of Liverpool, sent their own ship laden with coals to Lyon, 
Schwind and Co. at Bio, who sold the coals and, partly with the 
proceeds but mainly with their own funds, purchased coffee, which 
they put on board the same ship, sending an invoice to Barton and 
Co., in which the coffee was stated to have been shipped by order 
for account and at the risk of Barton and Co. On the back of the 
invoice was an account in which they credited themselves with the 
[*358] ^invoice price of the coffee and debited themselves with the 
proceeds of the coal, and they drew on Barton and Co. for the bal- 
ance. They took the bill of lading deliverable to order or assigns, 
" he or they paying freight free " (the word " free " was inserted 
in writing into a printed form), and sent it indorsed in blank to 
Barton and Co. Barton and Co. were heavily indebted to their 
bankers, and had been threatened by them with certain proceedings. 
These facts came to the knowledge of Lyon, who was the Liverpool 
agent of Lyon, Schwind and Co. He pressed Barton and Co., and 
they agreed that when the bills of lading came to hand they should 
be given to Hay nes Higginson to hold them to the order of Lyon as 
security against the bills of exchange drawn against the coffee. On 
the 11th of November Barton and Co. became bankrupt. The bill 
of lading arrived on the 12th, and, pursuant to the agreement, was 
delivered by Barton and Co. to Haynes Higginson who handed it 
to Lyon, and he pledged it with the plaintiffs. When the cargo 



w 



) See also Foster v. Frampton, 6 B. & C. 107. 
Van Casteel v. Booker, 2 Ex. 091 ; 18 L. J. Ex. 9. 
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arrived it was taken possession of by a messenger from the defend- 
ants who were the assignees of Barton and Co., and the captain 
was served with two notices, one from the plaintiffs claiming the 
cargo as indorsees of the bill of lading, and the other from Lyon, 
who claimed to stop the goods in transitu as the agent of the un- 
paid vendors. Lyon appears to have been acting in this on the 
plaintiff's behalf. 

Baron Kolfe told the jury that there could be no right to stop in 
transitu, as delivery on board the consignee's own ship amounted to 
a taking possession. 

On granting a new trial, Parke, B., delivering the considered 
judgment of the Court pointed out that the form of the bill of lad- 
ing was not conclusive to restrain the effect of delivery on board the 
consignee's own vessel. 

He said : " The contract for carriage, which the bill of lading is, 
" is made expressly with the consignor, and he no doubt might sue 
4< upon it, though in making it he was really acting as agent of, and 
" for the consignee. But if he made it as agent for and on behalf 
" of the consignee, the consignee also, as being the real principal, 
- might sue, if *there had been a breach of the contract to [*359] 
" carry. Notwithstanding the form of the bill of lading, therefore, the 
" contract may have been made really on behalf of the vendee, 
'* though primd facie it is made on behalf of the vendor; and it is a 
44 question for the jury, to be decided on the evidence, looking at the 
u form of the bill of lading, particularly noticing that it is made 
44 freight free, and the language of the invoice, and the immediate 
" transfer of the bill of lading to the bankrupts, and other facts, 
44 whether the goods were not really delivered on board to be carried 
44 for and on account and at the risk of the bankrupts." 

In the case of Schoteman v. Lancashire and Yorkshire Railway 
Co., («), in 1867, Lord Chelmsford, L. C, said that the delivery in 
the purchaser's own ship is a final delivery at the place of destina- 
tion unless the vendor restrains the effect of such delivery. In 
this case the goods were delivered on board a vessel belonging to 
the consignee, and the bills of lading had been taken making the 
goods deliverable to the consignee or assigns. It was admitted 
that the property had passed to the consignee, and the question 
was, was there a delivery ? and it was held that there was. 

Berndtson v. Strang (t), in 1868, was a case in which timber in 
Sweden had been delivered on board a vessel chartered to the pur 
chaser. The bill of lading was indorsed and handed over to the 
purchasers in exchange for their acceptance. The purchasers in 
sured the timber. On their insolvency the goods were stopped in 
transitu when the ship arrived in England. Lord Cairns, L. C, 
said this was a charter of an ordinary kind which did not make the 

(s) Schoteman v. Lane, and York. By. Cb., 2 Ch. Ap. 337, in 1867; 36 L. J. 
Ch. 361. 

(0 Berndtson v. Strang, L. R. 4 Eq. 481; 3 Ch. Ap. 588; 37 L. J. Ch. 666. 
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purchasers, even for a time, the owners or hirers of the ship, but 
merely operated as by way of contract with the owners of the ship, 
that they would carry timber to a particular port, and that the tim- 
ber was in the custody of a person intermediate between the seller 
who had parted with, and the buyer who had not obtained actual 
[*360] possession; and held *that the stoppage was good. This 
case was followed in the case of Ex parte Eosevear China Clay Co., 
In re Cock (w), in 1879, where the facts were very similar. 

In Fraser v. Witt (x), in 1868, a cargo was consigned from Bahia 
to a firm in Glasgow, the bill of lading stated that the ship was 
"bound for Falmouth, Cowes, or Queenstown for orders." When 
the ship arrived at Falmouth the master asked the consignor's 
agents in London for orders: they applied to the Glasgow firm for 
instructions as to the destination of the ship; but before they re- 
ceived them the Glasgow firm became insolvent, and the goods were 
stopped. Lord Bomilly, M. B., held that there had been no con- 
structive delivery, and that the stoppage was good. 

In Ex parte Gibbs (y)> in 1875, the course of dealing between 
the vendors in America and Whitworth and Co. of Halifax was as 
follows. Cotton was consigned by the vendors to Brown and Ca, 
their agents in Liverpool, to whom they forwarded the bill of lad- 
ing together with a bill of exchange drawn on Whitworth and Ca 
When Whitworth and Co. had accepted the bill they received the 
bill of lading from Brown and Co., and having indorsed it, sent it 
to the Manager of the Lancashire and Yorkshire Bailway Co. at 
Liverpool. The Bailway Co., then paid the freight, got possession 
of the cotton, and forwarded it from Liverpool to a station near 
Halifax, where it was put into a siding adjoining Whitworth and 
Co.'s works. It was held by Beacon, V.-C, that the trausitus was 
at an end at Liverpool, when the cotton was delivered to the pur- 
chaser's agent. 

In Ex parte Watson (z), in the Court of Appeal, in 1877, Wat- 
son and Love agreed that Watson should send goods to Bothwell 
and Co., of Shanghai, for sale, and draw on Love for the price. 
Watson employed Copperthwaite, a packer at Bradford, to pack the 
[*361] goods and forward them to London for *shipment. Cop- 
perthwaite wrote to Love that he was waiting for forwarding in 
structions. Love gave him instructions to send them on board the 
' Gordon Castle' loading in the Thames for Shanghai, and the 
goods were forwarded by rail to London marked " Shanghai." The 
Bailway Co. then advised Love that the goods were lying at one of 
their London stations and asked for instructions. The goods were 
put on board the ' Gordon Castle,' and bills of lading made out to 
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i Ex parte Rosevear China Clay Co., 11 Ch. D. 560; 48 L. J. Bonk. 100. 
Fraser v. Witt, L. R. 7 Eq. 64. 
(y) Ex parte Gibbs, 1 Ch. D. 101; 45 L. J. Bank. 10. 
(z) Ex parte Watson, 5 Ch. D. 35; 46 L. J. Bank. 97. See also Ex parte Miles, 
2» re Isaacs, 15 Q. B. D. 39. 
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the order of Love or his assigns, bat remained in the possession of 
the shipowners until Love became bankrupt It was held by James, 
Baggallay, and Bramwell, L. J. J., that the transitus continued from 
Bradford to Shanghai. 

In Ex parte Barrow (a), in 1877, goods sent from London to 
Falmouth by ship were delivered on the quay at Falmouth and 
taken to the warehouse of Carne, who acted as the shipping com- 
pany's agent to receive the goods. Game's course of business was 
to let the consignee know that the goods were lying in his ware- 
house at the consignee's risk, and would be delivered on payment 
of freight and charges. In this case when the goods were landed 
the purchaser had absconded and Carne therefore gave no notice. 
Bacon, Y. C, held that Carne had never become the purchaser's 
agent to hold the goods for him, and the transitus was not at an end. 

In Ex parte Cooper (6), in 1879, in the Court of Appeal, a cargo 
of iron castings was consigned by the vendors in ScoUond in a ves- 
sel chartered by them, to McLaren and Co. in London. McLaren 
was a partener in both the Sooth and English firms. When part of 
the goods had been placed on board a barge belonging to the Eng- 
lish firm, McLaren, who was in Scotland and knew of the insolvency 
of both firms, sent a telegram to the manager of the English firm 
to stop unloading. At this time the Scotch firm was considerably 
in debt to the London firm. It was argued for the trustee of the 
London firm that the notice of stoppage in transitu should have 
been given to the master of the ship, and that the *stop- [*362] 
page amounted to a fraudulent preference of the Scoth firm, and 
that the delivery of part of the cargo operated as delivery of the 
whole. But it was held by James, Brett, and Cotton, L. JJ., that 
the stoppage was good. 

In Ex parte Golding Davis and Co. (c), in 1880, Golding and 
Co. sold caustic soda to Knight and Sons, to be delivered in monthly 
quantities, "shipment f.o.b. Liverpool. Price 14Z. per ton," and 
received instructions from them to ship the soda at Liverpool on 
board the ' Larnaca,' for New York. Golding and Co. followed the 
instructions, and the bills of lading making the soda deliverable at 
New York to Taylor and Sons (to whom Knight and Sons had re 
sold it), were sent to Knight and Sons. Golding and Co. heard of 
Knight and Sons' insolvency and stopped the soda before the 
' Larnaca' sailed. The Court of Appeal held that the stoppage 
was good. The letters f.o.b. merely determine that the cost of ship 
ment shall fall on the vendor. 

In Ex parte Falk (d), in 1880, where salt was consigned to Cal 

(a) Ex parte Barrow, 6 Ch. D. 783 ; 46 L. J. Bank. 71. 

(b) Ex parte Cooper, 11 Ch. D. 68. 

(c) Ex parte Qoldiny Davis <& Co., 13 Ch. D. 628. See also Ex parte Rosevear 
China Clay Co., 11 Ch. D. 560 ; 48 L. J. Bank. 100. 

(d) Ex parte Falk, 14 Ch. D. 446, post, p. 407, where the facte are set out at 
some length. 
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cutta, the vendor served a notice of stoppage in transitu on the 
shipowners in Liverpool, and they telegraphed to Calcutta. A day 
or two later the vendor telegraphed to Calcutta to stop the salt 
Bramwell, L.J., seems to have been of opinion that the shipowners 
were not under any obligation to stop the goods, and that there was 
no good stoppage under the circumstances until the vendor himself 
telegraphed. But in the House of Lords Lord Blackburn took a 
contrary view (e). 

Kendal v. Marshall, Stevens and Co. (/), in the Court of Appeal, 
in 1883, shows how extremely difficult it is to determine at what 
point the transitus ends. Leoffler verbally contracted with Ward 
and Son of Bolton to purchase cotton waste. Nothing was said as 
to the place of delivery. Leoffler then arranged with Marshall, 
[*363] Stevens and Co., shipowners, *that the goods shall be sent 
to them at Garston and forwarded to Bouen. When the goods were 
ready, Ward and Son asked Leoffler where they should send them. 
Leoffler replied, — send them to Marshall, Stevens and Co., Garston. 
And on the same day he directed Marshall, Stevens and Co., to for- 
ward them to Bouen. Ward and Son delivered the goods to the L. 
& N. W. By. Co. at Bolton to be forwarded to Marshall, Stevens 
and Co. at Garston. A day or two afterwards the railway company 
gave notice to Marshall, Stevens and Co. that the goods had arrived, 
and that if delivery were not taken in due course, the railway company 
would hold them as warehousemen and charge rent The goods 
remained in the goods shed for some days, and on the insolvency 
of Loeffler were stopped by Ward and Co. Leoffler's assignee claimed 
them. Matthew, J., held that the transitus was not at an end, but 
the Court of Appeal, consisting of Brett, Cotton, and Bowen, L. J J., 
took the opposite view. The facts that Leoffler had never directed 
Ward and Co. to send the goods to Bouen, nor to deliver them to 
Marshall, Stevens and Co. in order to be forwarded to Bouen, seem 
to have had very great weight with the Court of Appeal (g): as 
Lord Justice Bowen put it, it was no part of the bargain between 
the vendor and the vendee that the transit should last up to a certain 
time. 

Those cases decided under the Statute of Frauds (h) as to what 
amounts to an actual receipt may have some bearing on this sub- 
ject They are not cases of stoppage in transitu, but are authori 
ties to show under what circumstances the goods have to be held to 
have been delivered to the purchaser.] 

In none of these cases of stoppage in transitu, it may be ob- 
served, was there any doubt as to the law; the question was one of 
fact, viz., in what capacity did the different agents hold possession, 
[whether as an agent to forward, or as an agent to hold for tlie 

!e) Kemp v. Folk, 7 Ap. Ca. 585. 
/) Kendal v. Marshall, Stevens & Co., 11 Q. B. D. 351 ; 52 L. J. Q. B. 313. 
g) See also Ex parte Miles, In re Isaacs, 15 Q. B. D. 39. 
h) Ante, p. 25 
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buyer] ? This question becomes still more difficult to answer where 
the party holding the goods *acts in two capacities, as, for [*364] 
instance, a carrier, who also acts as a warehouseman, and who may, 
therefore, have goods in his warehouse either as a place of deposit 
connected with the carriage, or as a place of deposit subject to the 
orders of the buyer; or a wharfinger, who sometimes receives the 
goods as agent to the shipowner, and sometimes as agent to the 
consignee. In all such cases as the leading fact, viz., the posses- 
sion of the goods, is in itself ambiguous, it is necessary to gather 
the intention of the parties from their minor acts. 

pn Howe v. Pickford (i) 9 in 1817, a trader in London was in the 
habit of purchasing goods at Manchester, and of exporting them to 
the Continent soon after their arrival in London. He had no 
warehouse in London, and the goods consigned to him usually re- 
mained in the waggon office of the defendants, who were carriers, 
until they were removed for the purpose of being shipped. A par- 
cel of goods lying at the office at the time of the vendee's bank- 
ruptcy was held to be no longer in transitu. 

And this is more clearly the case where the purchaser has dealt 
with the goods lying in the carrier's warehouse as his own (&).] 

As was before stated, if the possessor of the goods has the inten- 
tion to hold them for the buyer, and not as an agent to forward, 
and the buyer intends the possessor so to hold them for him, the 
transitus is at an end; but I apprehend that both these intents 
must concur, and that neither can the carrier of his own will con- 
vert himself into a warehouseman, so as to terminate the transitus, 
without the agreeing mind of the buyer. James v. Griffin (I). 
Nor can the buyer change the capacity in which the carrier holds 
possession without his assent, at least until the carrier has no 
right whatsoever to retain possession against the buyer. Jackson 
v. Nichol (m). 

In James v. Griffin (I), in 1837, the bankrupt had often 
*used Beale's wharf as his warehouse for lead; being in [*365] 
insolvent circumstances, he did not wish to accept a cargo of lead 
purchased by him, but not paid for; but in order to set the ships 
free, he told the captain to land it on Beale's wharf. He intended 
this not to be a delivery to himself, but he did not communicate his 
intention to the wharfingers, and they seem to have considered 
themselves as agents to hold possession for him: then the goods 
were stopped. The Court of Exchequer all agreed that the ques- 
tion was, whether the possession of Beale's wharfingers was the pos- 
session of the bankrupt or not; but Lord Abinger thought that the 
intention in the bankrupt's mind not being expressed to the wharf- 
ingers was quite immaterial, and that the transitus was at an end. 

(i) Rowe v. Pickford, 8 Taunt, 83. 
i) Foster v. Frampton, 6 B. & C. 107. 
/) James v. Griffin, 2M.&W. 623. 
m) Jackson v Nichol, 5 Bing. N. C. 508. 
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Parke, Bolland, and Alderson, Barons, held that, except as a test of 
its reality, it did not matter whether he communicated the intention 
or not, and the transitus was by them held to continue. In that 
case the holder of the goods meant to hold them for the buyer; but 
that did not render his possession the constructive possession of the 
buyer, because the buyer's assent was wanting. 

fin Heinekey v. Earle (w), in 1857, the plaintiff had consigned 
hemp to Horn in Sunderland, where it arrived on the 2nd of Feb- 
ruary, and Horn, finding himself insolvent, and being anxious not 
to receive the hemp, on the following day instructed his manager 
to go to the wharf where the hemp was lying and countermand the 
delivery. The hemp, notwithstanding these instructions, was de- 
livered at Horn's works during his absence, and Horn stopped pay- 
ment in the evening. He consulted a solicitor as to whether he 
could return the hemp, and was advised he could not do so. On 
the 6th the vendor demanded the hemp from Horn. It was held, 
reluctantly, by the Court of Queen's Bench, and the judgment was 
affirmed in the Exchequer Chamber, that although the goods had 
not ceased to be in transitu, merely because they were on Horn's 
premises, yet the transitus had ceased under the circumstances, 
[*366] Horn having assented to *their remaining there before the 
6th, the date when the plaintiffs demanded them. 

In the case of Bolton v. The Lancashire and Yorkshire Railway 
Co. (o), in 1866, both the vendor and the vendee repudiated the 
ownership of certain goods lying at a station on the defendant's 
line, until the vendee became bankrupt, when his assignee made a 
claim to them. The real question was, whether the company held 
the goods as the bailee of the vendee, or merely as an agent to for- 
ward. Parsons had purchased eleven skips of cotton twist from 
Wolstencroft, and after taking three of them declined to receive 
any more. Wolstencroft sent the remaining eight to Brierly, a 
station on the defendant's line, and instructed the defendants to 
deliver them to Parsons. Parsons' carter took four of them away 
by mistake, and Parsons returned them at once, and then consigned 
the whole eight back to "Wolstencroft at Salford; but Wolstencroft 
refused to receive them, and sent them to Brierly a second time, 
where Parsons again refused to have anything to do with them. 
Subsequently Wolstencroft instructed the railway company not to 
deliver the goods to Parsons, and obtained possession of them. The 
Court held that Wolstencroft had effectually stopped the goods. 
Erie, C.J., said, "As to the four which were taken by the carman 
" to his mill, they were so taken without his orders, and against his 
" will; it was just the same as if they had been carried by a wrong 
" doer. It was urged by Mr. Holker, that, being repudiated by 
u both parties to the contract, the goods remained in the hands of 
" the railway company as warehouseman for the real owner, that is, 

(n) Heinekey v. Earle, 8 E. & B. 410; 28 L. J. Q. B. 79. 
(o) Bolton v. Lane. <& York. Ry. Co., L. R. 1 C. P. 431; 36 L. J. Ch. 361. 
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" for Parsons. There is no doubt but that the carrier may and 
"often does become a warehouseman for the consignee; but that 
" must be by virtue of some contract or course of dealing between 
" them, that, when arrived at their destination, the character of 
" carrier shall cease, and that of warehouseman supervene. Here, 
" however, there is no evidence of any such contract or course of 
"dealing."] 

*In Jackson v. Nichol (p), in 1839, the bankrupt re- [*367] 
peatedly demanded the goods from the holders before any stoppage 
in transitu, but they refused to give them up, and the Court of Com- 
mon Pleas held that the goods had not come to the possession of 
the bankrupt. There the assent of the actual holder was wanting, 
and it seems to have been the only thing wanting, to put an end to 
the transitus. 

So also in Lackington v. Atherton (g), in 1844, where the pur- 
chaser before his insolvency demanded the goods from the ware- 
housemen, but they refused to deliver them on account of an in- 
formality in the delivery order, the Common Pleas held that there 
was no possession taken by the purchaser so as to determine the 
vendor's rights. In that case, had the warehousemen assented to 
the informal delivery order, they would have given possession to 
the purchaser; and the case, therefore, seems the converse of James 
v. Griffin (r), as in the one case the bailee of the goods meant to 
hold them for the purchaser, who did not assent, and in the other 
the purchaser required the bailee to hold them for him, but the 
bailee did not assent 

The agent to forward may very well agree to hold the goods as 
an agent to keep the goods, without thereby abandoning any lien 
which he may have in the capacity of carrier, for freight or other- 
wise. He may in substance say, " I will hold the goods for you, 
and at your disposal, but neither you nor any one else shall take them 
away without paying my charges ; " and if such an agreement is 
come to, the transitus is ended. It is, therefore, no conclusive test 
of a transitus or none, whether the buyer has acquired an immediate 
right to the possession or not, though it may afford strong evidence 
as to the nature of the actual holder's possession, which it is con- 
ceived depends upon mutual intention. 

[In Whitehead v. Anderson («),in 1842, the assignees of *the [*368] 
bankrupt purchaser of a cargo of timber to arrive at Wyrewater, 
directed Benbow to take possession, and accordingly, as soon as the 
ship arrived, Benbow went on board and told the captain that he 
had come to do so. To this the captain made no reply, but invited 
him into the cabin, into which the ends of the timber projected, and 
there Benbow saw and touched them. The captain subsequently 

!p) Jackson v. Nichol, 5 Bing. N. C. 508, ante, p. 356. 
q) Lackington v. Atherton, 8 Scott, N. S. 38; 7 M. &G. 360; 13 L. J. C. P. 140. 
r) James v. Griffin, 2M.&W. 624, ante, p. 364. 
s) Whitehead v. Anderson, 9M.&W. 518; Tudor'a L. C. Merc Law, 632. 
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said he would deliver the cargo to Benbow when he was satisfied 
about the freight, but he did not consent to deliver immediate pos 
session, or to waive his lien for freight They then went ashore. 
The vendor's agent went on board afterwards, and told the mate 
that he had come to stop the goods, and the defendants, who were 
the vendor's agents, subsequently obtained possession. The Court 
held that what took place between Benbow and the captain did not 
amount to a constructive possession by the vendees, and gave judg- 
ment for the defendants.] 

Parke, B., in delivering the judgment of the Court, states the 
law on this point thus: " The law is clearly settled that the unpaid 
" vendor has a right to retake the goods, before they have arrived 
" at the destination originally contemplated by the purchaser, unless in 
" the mean time they come to the actual or constructive possession 
" of the vendee. If the vendee take them out of the possession of 
" the carrier into his own, with or without the consent of the car- 
"rier, there seems to be no doubt that the transit would be at an 
" end; though in the case of the absence of the carrier's consent, it 
" may be a wrong to him for which he would have a right of actioo. 
" This is a case of actual possession, which certainly did not occur 
" in the present instance. A case of constructive possession is where 
" the carrier enters, expressly or by implication, into a new agree 
" ment distinct from the original contract for carriage, to hold the 
" goods for the consignee as his agent; not for the purpose of ex 
" pediting them to the place of original destination pursuant to that 
" contract, but in a new character, for the purpose of custody on 
" his account, and subject to some new or further order to be given 
[*369] "to him. It appears to us very doubtful, whether *an act 
" of marking or taking samples, or the like, without any removal 
" from the possession of the carrier, though done with the inten- 
" tion to take possession, would amount to a constructive posses 
" sion, unless accompanied by such circumstances as to denote that 
" the carrier was intended to keep and assented to keep the goods 
" in the nature of an agent for custody. In the case of Foster v. 
" Frampton (t), it is clear there were such circumstances: whether 
"in that of Ellis v. Hunt (t*), is doubtful; but it is unnecessary to 
u determine this point, as there is no finding in this case, even of 
" any act done to the timber, with intent to take possession. It is 
" said, indeed, that the agent of the assignees touched the timber, 
" but whether by accident or design is not stated There being 
" then no such act of ownership, it seems to us, that unless by con 
" tract with the captain, express or implied, the relation in which 
"he stood before as a mere instrument of conveyance to an ap- 
" pointed place of destination was altered, and he became the agent 
" of the consignee for a new purpose, there was no constructive 
" possession on the part of the vendee." 

(t) Foster v. Frampton, 6 B. & C. 107. 
(«) Ellis v. Hunt, 7 T. R. 46. 
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In the judgment in Whitehead v. Anderson (x), which was evi- 
dently prepared with great care, it is probable that every word is 
significant. It is, therefore, to be considered what was intended 
by the phrase, "the destination originally contemplated by the pur- 
chaser." If goods are delivered at a wharf or inn without any 
statement as to whether they were to be received as a step on their 
progress towards the buyer, by force of the original delivery to the 
carrier, or Jn order to be held until the buyer gives fresh orders, 
and the wharfinger or innkeeper accept the goods with the inten 
tion of acting in the capacity in which he should discover they were 
meant to be delivered to him ; the capacity in which he held the goods 
would apparently depend entirely on what was the desti- [*370] 
nation intended by the purchaser; and if the purchaser sent him 
directions to forward the goods, the question whether he was acting 
under the control of the purchaser, as in Dixon v. Baldwin (y), or 
merely as an agent to forward, as in Coates v. Railton (z), would 
probably depend on what was the original destination; but it seems 
pretty clear that the mere arrival at the spot where the purchaser 
meant them to be taken possession of, does not in itself terminate 
the transitus, unless there is something amounting to a delivery of 
possession, or an agreement to change the character of the custody. 
In James v. Griffin (a) the goods were deliverable in the river, yet 
the transitus was not ended, even by landing the goods on the wharf, 
because there was wanting an intention to take possession. In 
Crawshay v. Eades (6), in 1823, the goods were partially landed on the 
purchaser's, wharf but yet the transitus washeld not at an end, because 
it was not the intention of the carrier to give the purchaser possession. 
It would seem, therefore, that the destination originally contemplated 
by the purchaser is exceedingly material, to explain the capacity in 
which an agent holds possession where that is ambiguous, but not 
otherwise. 

[In Coventry v. Gladstone (c), in 1868, the consignee of a cargo 
pledged the bill of lading with the plaintiffs, who on receiving 
notice of the arrival of the ship presented it to the ship's brokers 
and obtained an "overside" order for the delivery of the cargo, and 
sent it by their lighterman to the ship. The lighterman presented 
it to the ship's officer, who said that as soon as the cargo could be 
got at, it should be delivered to him. Subsequently the goods were 
stopped, and Sir W. Page Wood, V. -C, held that the stoppage sub- 
ject to the mortgage was good.] 

The doctrine that acts, such as taking possession of part of the 
goods, taking samples or the like, have not in themselves *as [*371] 

x) Whitehead v. Anderson, 9M.&W. 518, ante, p. 367. 
y) Dixon v. Baldwin, 5 East, 175, ante, p. 354. 
z) Coates v. Railton, 6 B. & C. 422, ante, p. 355. 
a) James v. Grifflin, 2M.&W. 623, ante, p. 364. 
6) Orawshay v. Eades, 1 B. & C. 181. 

c) Coventry v. Gladstone, L. R. 6 Eq. 44 ; 37 L. J. Ch. 482. 

(2139) 



STOPPAGE IN TRANSITU. [Pt. III. 

a matter of law any effect on the character in which the possession of 
the residue is held, but are no more than evidence showing the 
intention of the parties as to the capacity in which that possession 
is to be held, has been more than once acted npon. In Jones v, 
Jones (d) the Court of Exchequer decided that the acts of taking 
possession of part were equivocal, and in that case amounted to tak- 
ing possession of the whole. *In Dixon v. Yates (e), the King's Bench 
decided that under the circumstances of that case, taking possession 
of part was not taking possession of the whole (/). 

It is to be observed, that the Court of Exchequer seem in White- 
head v, Anderson (#), to state it to be law, that the purchaser may 
anticipate what may be called the natural end of the transitus, by 
taking possession of the goods, and that if he does take actual 
possession, it determines the vendor's rights, even if the taking of 
possession be a trespass as against the carrier. The cases on this 
point require examination. In Hoist v. Pownal (h), in 1794, the 
facts as reported were as follows: The vessel with the goods on 
board arrived at Liverpool, which was the port of discharge, and 
ah agent of the bankrupt buyer who was consignee went on board 
in order to take possession and opened some of the packages, and 
then the vessel was ordered off to the quarantine ground, the agent 
of the buyer remaining on board ' to keep possession. Before the 
quarantine ended, and therefore before the vessel could regularly be 
discharged, the goods were stopped in transitu; and Lord Kenyon 
first, and afterwards the King's Bench in banc, held that the stop 
page was good. The reporter has not informed us whether the 
captain of the ship assented to these premature acts of ownership 
or not, and evidently in his opinion the sole ground of the deci 
[*372] sion was *that the voyage had not terminated. The accur 
acy of this opinion may, however, be doubted; for only six years 
later, in Mills v. Ball (i), in J801, Lord Alvanley treats it as quite 
settled, "that though the right of stoppage continues until the goods 
" have reached their journey's end, yet if the vendee meet them 
"upon the road, and take them into his own possession, the 
" goods will then have arrived at their journey's end, with reference 
"to the right of stoppage in transitu." If Ihe decision of the 
King's Bench is correctly given in Espinasse, it must be owned 
Lord Alvanley overrules it decidedly. If it turned on the fact 
of the captain of the ship not assenting, so that the possession 

(d) Jones v. Jones, 8 M. & W. 431. 
Ic) Dixon v. Yates, 5 B. & Ad. 313. 

(f) See also Slubey v. Hayward, 2 H. BL 504 ; Hammond v. Anderson, 1 B. A 
P. N. R. 69 ; Bunney v. Pointz, 4B.& Ad. 568 ; Tanner v. Scovell, 14 M. & W. 
28 ; 14 L. J. Ex. 321 ; Bolton v. Lane. & York By. Co., L. R. 1 C. P. 440 ; 36 L. 
J. Ch. 301 ; Ex parte Cooper, 11 Ch. D. 72; Kemp v. Folk, 14 Ch. D. 446 ; 7 Ap. 
Ca. 586. 

(g) Whitehead v. Anderson, 9 M. & W. 518. 
(h) Hoist v. Pownal, I Esp. 242. 

(t) Mills v. Ball, 2 B. & P. 457. 
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if taken at all was a trespass against him, the case is untouched 
by Lord Alvanley's opinion. 

In Wright v. Lawes (k), in 1801, Lord Kenyon is represented by 
the same reporter as deciding, that where goods bought by a per- 
son resident at Norwich were delivered into his possession by the 
carrier at Yarmouth, on their way from London to Norwich, they 
were no longer in transitu. In Abbott on Shipping, 376, Lord 
Tenterden, after citing the case of Hoist v. Poumall (I), remarks 
that the doctrine of this case is in exact conformity to the tenor of 
a bill of lading, by which the master always engages to deliver at 
the place of destination, and which therefore gives no authority to 
the consignee to demand them before their arrival at that place. 
On this Parke, B. in James v. Griffin (m), has remarked, that "it is 
"difficult to understand how a bill of lading, which is only a con- 
"tract between the vendee and the shipper for the carriage, can 
" make any difference." If it is material to inquire whether the 
possession taken was wrongful as against the carrier or not, the 
contract between the vendee and the shipowner may make a differ- 
ence; if it be, as was said in Whitehead v. Anderson (n), not ma- 
terial, whether it was *wrongful or not, it does seem unim- [*373] 
portant what that contract was. 

It was decided by Lord Kenyon (o), and in a subsequent case (p) 
by Lord Ellenborough, that where goods were in the custody of the 
custom house officers, who had a right to retain them and sell them 
for unpaid duties, they were still in transitu, although the assignees 
of the bankrupt vendee had petitioned the customs for them pre- 
viously to any stoppage. Lord Kenyon is reported to have given 
as his reason, " that the bankrupt had no right to the actual pos- 
" session till the duties were paid." It is difficult to think that the 
vendee could have bettered his position as against the vendor, by 
breaking the king's cellars and seizing the goods without leave of 
the customs. 

In a case in 1802 (g), where this point did not arise, it was 
urged as an illustration, and Chambre, J., expressed his opinion as 
follows: — "Perhaps the consignee himself may intercept the goods 
" in their passage, and indeed I have little doubt but that if he do 
" intercept them in their passage, before the consignor has exercised 
" his right of stoppage in transitu, and do take an actual delivery 
" from the carrier before the goods get to the end of their journey, 
" that such a delivery to him will be complete. And I will not say 
" but that his creditors in the case of an execution against him may 
"have the same right." 

(*) Wright v. tewes, 4 Esp. 82. 
m Hotel v. Povmal, 1 Esp. 242. 
(to) James v. Griffin, 2M.&W. 623. 
(n) Whitehead v. Anderson, 9M.&W. 518. 
(a) Norihey v. Field, 2 Esp. 613, in 1798. 
(p) Nix v. Olive, Abbott on Shipping, 12th ed. 424. 
(q) Oppenheim v. Bwxel, 3 B. & P. 42. in 1802, post, p. 37a 
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In the case of Jackson v. Nichol (r), in 1839, the goods were 
consigned to the vendee at London, and the vendee repeatedly de- 
manded the goods from the ship after the vessel had arrived in the 
Thames, bnt before the customary time for delivery, and was re- 
fused ; and a subsequent stoppage was held good. In delivering 
the judgment of the Court of Common Pleas, Tindal, C. J., observes 
on this point:—" It was urged on the part of the defendants, on the 
[*374] "authority *of the dictum of Lawrence, J., in Bohtlingk v. 
" Inglis (s), that the tortious act of a third person should not pre- 
" judice the rights of the parties, and consequently, that the de- 
"mand made by the purchaser on the 29th, and the unlawful re- 
" fusal to deliver, was tantamount to a delivery. But it is to be 
" recollected in the first place, that the observation of Lawrence, J., 
" was made in the case of a demand by the consignor, for the pur- 
"pose of revesting his property in the goods, and not in the case of 
" a vendee. And in the second place, that here the goods had not 
" actually reached the terminus of their delivery, when the demand 
"of the vendee took place; and although it might be conceded to 
" be the better opinion, that if the vendee actually receives the pos- 
" session of his goods on their passage to him, and before the voy- 
" age has completely terminated, that the delivery is complete and 
"the right of stoppage gone; yet no authority has been cited for 
"the position, and the principle seems the other way, that a mere 
" demand by the vendee without any delivery before the voyage has 
"completely terminated, deprived the consignor of his right of 
" stoppage." 

[In Valpy v. Gibson (t), in 1847, goods were sent from Leeds to 
be shipped at Liverpool for Valparaiso, and after having been put 
on board, were relanded and returned to Leeds, by order of the 
buyer, in order to have them repacked It was held that the buyer 
had dealt with the goods as his own, and that the transitus was 
thereby terminated.] 

The judgment of the Exchequer in Whitehead v. Anderson (u), 
has already been cited as far as it bears on this point It only re- 
mains to remark, that the observations of the Court in that case are 
of greater weight, because the point arose in that case, and was 
argued, though the decision of the Court turned upon another point 
Such being the authorities, it seems pretty clear, that in cases in 
which there is no actual delivery, if the vendee require that the 
[*375] carrier shall hold the *goods as his agent in a new capacity, 
and he assent, the transitus is ended, whether it be before or after 
its natural termination; and if the carrier does not assent, and is 
under no obligation to assent, that the transitus is not ended. But, 
perhaps, if the position of the carrier is such that it is his duty to 

ir) Jackson v. Nichol, 5 Bing. N. C. 508, ante, p. 356. 
8) Bohtlingk v. Inglis, 3 East, 381, ante, p. 352. 
t) Valpy v. Gibson, 4 C. B. 837, 865; 16 L. J. C. P. 241, ante, p 356. 
u) Whitehead v. Anderson, 9M.&W. 518, ante, p. 367. 
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obey the command of the vendee, his assent to do his duty would 
be implied by law, and his refusal in fact, would not prevent such 
an implication. And notwithstanding the expressions of the Ex- 
chequer in Whitehead v. Anderson (x), it is submitted that it is 
doubtful whether when the carrier has a right to refuse to allow the 
vendee to take even constructive possession, the vendee can im- 
prove his position by a tortious taking of actual possession against 
the will of the carrier. The law in general discountenances vio- 
lence, and it would seem not consistent with its general policy, to 
give a man a benefit iji consequence of his forcible or fraudulent 
wrong against a third party. The act of taking away the goods 
would be a very unequivocal assertion of the vendee's claim to ex- 
ercise dominion over the goods if he had the right so to do, but it 
is very difficult to see how it could give him such a right, if he had 
it not already. 

If this be a correct view of the ..principle, the question whether 
actual possession taken by the vendee against the assent of the car- 
rier terminates the transitus or not, depends on the carrier's right 
to insist on continuing to hold them on the original consignment 
And possibly an unequivocal demand of possession made upon the 
middleman and refused by him, may have the same effect upon the 
transitus that an actual taking of possession against the assent of 
the middleman would have had. That is, it would terminate the 
transitus if the refusal was so tortious as to render the middleman 
liable in trover, just as the actual taking of possession would term- 
inate the transitus if it was justifiable against the middleman. In 
Hoist v. Pownal (y), and Jackson v. Niehol (z), the *ship- [*376] 
owner could not reasonably be bound to deliver the cargo at the 
spots where the demand was made, the consignee could only insist 
on his fulfilling the contract of carriage already made, and if in 
Hoist v. Pownal (y), the captain refused to assent to the vendee's 
acts of ownership, Lord Kenyon's decision was in perfect consistency 
with the decision in Jackson v. Niehol (z), and not inconsistent 
with his judgment in Wright v. Lowes (a). 

[Since the last passage was written, the view expressed in it has 
received full confirmation in the case of Bird v. Brown (b), in 1850. 
The goods had been stopped in the hands of a carrier, although by 
one who had no power to exercise the right of stoppage; conse- 
quently, the carrier refused to deliver the goods to the buyer, but 
delivered them to the person who had stopped them. The Court 
held that the transitus was at an end when the consignees de- 
manded the goods and tendered the freight, and that the wrongful 
refusal of the carrier did not affect the rights of the consignee. 

(x) Whitehead v. Anderson, 9 M. & W. 518, ante, p. 367. 
[y ) Hoist v. Pownal, 1 Esp. 24?. 
(z) Jackson v. Niehol, 5 N. C. 508. 

(a) Wright v. Lowes, 4 Esp. 82. 

(b) Bird v. Brown, 4 Ex. 786; 19 L. J. Ex. 154. 
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The case of the London and North- Western Ry. Co. v. BartleU 
(c), in 1861, was not a case of stoppage in transitu, but is relevant 
to the subject of the anticipation of the termination of the transitus. 
The action was by the vendor against the railway company for not 
delivering wheat at the mill of the purchaser, after the purchaser 
had instructed the company to let it lie at one of their stations, 
and not to deliver it at the mill. Bramwell, 6., Baid: — " The goods 
"are intended to reach the consignee, and provided he receives 
" them, it is immaterial at what place they are delivered. The oon- 
" tract is to deliver the goods to the consignee at the place named 
"by the consignor, unless the consignee directs them to be de- 
" livered at a different place. 

[*377] *In the Cork Distilleries Co. v. The Great Southern Ry. 
Co. (d), in the House of Lords, in 1874, the plaintiffs suffered con- 
siderable loss in consequence of the defendants having delivered 
sveral puncheons of whisky to the purchaser at one of their stations 
instead of at the Customs warehouse, to which they had been con- 
signed. It was held that the defendants were not liable; the con- 
tract for delivery being made between the carrier and the con- 
signee, the consignor being the agent for the consignee to make it, 
which entitled the consignee to take delivery either at the place in- 
dicated at the time of the departure of the goods, or any other place 
at which he afterwards preferred to receive the goods.] 

But where the goods have arrived at their journey's end, the car- 
rier is bound to deliver them on payment of his charges, and if the 
charges are not tendered, though the carrier is not bound to deliver 
the goods, it may be that his right is no longer to insist on keeping 
the goods as carrier, but merely to retain the possession, holding 
the goods subject to any orders of the vendee, not derogatory to 
his lien. In Ellis v. Hunt (e), in 1789, Buller, J., puts the case on 
the ground that — " The carrier would not have been liable in the 
" character of a carrier, for the goods had got to the end of their 
" destined journey, but he would have been answerable only as ware- 
44 house- keeper." It does not appear from the case, whether this 
supposed alteration in his character proceeded from some agree- 
ment so to consider himBelf, or because he had performed his con- 
tract of carriage, and therefore was bound as a matter of law, to act 
in this varied character when required. 

The transitus is determined when the goods come to the actual 
or constructive possession of one, to whom the original buyer's 
rights have been transferred, exactly as when they come to the pos- 
session of the original buyer himself. And it does not make any 
difference whether the transfer is by the contract of the buyer, as 
[*378] if he sells the goods before their *arrival to a third party, 

(c) London <* N.-W. Ry. Co. v. Bartlett, 7 H & N. 400; 31 L. J. Ex. 92. 

(d) Cork Distilleries Co. v. The Great Southern By. Co., L. E. 7 E. St L App. 
209. 

(e) Mis v. Hunt, 3 T. E. 464. 

(2144) 



Ch. I.] STOPPAGE IN TRANSITU. 273 

or by operation of law, as when 'the buyer has become bankrupt, 
and consequently his rights have passed to his assignees. When, 
therefore, there is a sub-vendee, his possession terminates the tran- 
situs, Dixon v. Yates (/), and so does that of the assignees of a 
bankrupt buyer, or their agents. At one time there seems to have 
been a feeling that this was hard, and that the assignees whose rights 
depended entirely on the bankruptcy, should not in fairness take 
goods solds on the credit of the bankrupt and not yet paid for, but 
the law was not doubted to be so settled, even by those who ques- 
tioned its propriety. " On looking " into the cases," said Lord. Al- 
vanley, in Scott v. Petttt (fir), in 1803, "I find that we are bound to 
" hold, that though a bankrupt has altogether ceased to be a trader, 
" yet that his warehouse continues open for the purpose of receiv- 
ing goods, and that the assignees have a right to take possession 
" of everything that may come into their hands, without paying a 
" single farthing. * * * No doubt therefore, for the purpose of re- 
" ceiving goods, the assignees stand in the place of the bankrupt." 
It may therefore be stated, that a third party acquiring property 
in the goods from the original purchaser has rights as extensive 
as the original purchaser. But where by an agreement be- 
tween the carrier and purchaser, or by act of law, something 
is to intervene before the carrier is to' deliver the goods, beyond 
what would arise in an ordinary case of carriage, that is not to be 
considered as making the carrier an assignee of the goods from the 
purchaser, so as to make his possession terminate the transitus. 

In Oppenheim v. Rvssel (h), in 1802, the goods were stopped by 
the plaintiff in the hands of the carrier. [The plaintiffs consigned 
goods by the defendant, a carrier, to a vendee who owed money to 
the defendant for the carriage of other goods. On the vendee's in- 
solvency the plaintiff stopped the goods and tendered the defendant 
his charges in respect of these *goods, but the defendant [*379] 
refused to give them up unless he was paid the whole sum due to 
him from the vendee.] The case for the defence was that the 'stop- 
page was not good, at least against the carrier, because, by agree- 
ment with the consignee, the carrier had a lien on the goods for 
the general balance of his account against the insolvent consignee. 
Xiord Alvanley rejected some evidence tendered to prove this de- 
fence, and on application for a new trial the Common Pleas decided 
that the evidence was improperly rejected, but that there shDuld be 
no new trial, because, though the carrier might have a lein as 
against the consignee, it would not affect the vendor's right to stop 
the good. At Nisi Prius, Lord Ellenborough, in Smith v. Ooss (i), 
in 1808, approved of this decision and extended it There the, ven- 
dor sent goods by the vendee's direction to a carrier to be forwarded, 

(/) Dixon v. Yates, 5 B. & Ad. 346, ante, p. 342. 

ig) Scott v. Pettit, 3 B. & P. 469. 

\h) Oppenheim v. Bussel, 3 B. & P. 42. 

(t ) Smith v Got*, 1 Camp. 282. 
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and stopped the goods in his hands. A creditor of the purchaser 
had, previously to the stoppage, attached the goods in the carrier's 
hands, by a process out of the Mayor's Court of London. Lord 
Ellenborough said, that the vendor's right was the elder and pre- 
ferable lien, and not superseded by the attachment 

The carrier, it is obvious, was not the less an agent to forward, 
though he had a general lien against the consignee. The right to 
retain possession till he was paid the larger sum, made his posses- 
sion more valuable to him, but did not alter its character in the 
least He was still an agent to forward. And from the peculiar 
nature of a foreign attachment, it seems not'to alter the character of 
the holder of the property. It is probable that a seizure by the 
sheriff, under an execution against the purchaser, would be held to 
terminate the transitus, for the reasons suggested by Chambre, J., 
in Oppenheim v. Russell (k). 

[*380] *The right of stoppage in transitu can be exercised onlu 
when the purchaser is insolvent or has become bankrupt. 

It is very usual for a vendor to reserve to himself by the terms 
of the contract of sale, and of the contract which he makes with the 
carrier, a right to prevent or delay the delivery of the goods to the 
purchaser until some conditions are fulfilled. When this is the 
case, the solvency of the purchaser is beside the question; neither 
he nor his representatives can have any right to take possession 
until the conditions are fulfilled, or are waived by the vendor. There 
is a good deal of difficulty at times, in determining whether the 
conditions which the vendor has endeavoured to make conditions 
precedent to the delivery of the possession, are or are not binding 
on the purchaser. On this subject something has been already 
said (2). But when the conditions are binding the case is not one 
of stoppape in transitu, but rather a case in which the peculiar cir- 
cumstances have prevented the transitus ever commencing, as the 
carrier, instead of being an agent to forward from the vendor to the 
buyer, has agreed to be an agent to keep possession for the vendor, 
till the conditions are fulfilled. The right of stoppage in tran- 
situ is a right to interfere and prevent the buyer from taking actual 
possession, which he would otherwise have a right to take, and to 
undo the effect of an unconditional delivery to an agent to forward. 
This power does not exist, except in the case of insolvency. 

In Walley v. Montgomery (m), in 1803, the consignor's agent 
Montgomery, obtained possession of the goods, and refused to de- 
liver them to the consignee, Walley, unless he would pay the price 
in cash. Lord Ellenborough, at the trial, thought that the consign- 
ment was, from the first, conditional, and nonsuited the plaintiff* 

k) Oppenheim v. Russell, 3 B. & P. 42. 
I) Ante, p. 143. 

m) Walley v. Montgomery, 3 East, 585, ante, p. 145. 
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but on its being shown that the .consignment was not conditional, 
the nonsuit was set aside. W alley was not insolvent; if he had 
been, this would *have been a good stoppage in transitu, [*38l] 
and he would have had no cause of action. 

In the case of the ' Constantia ' (n), in 1807, in which Lord Stowell 
had to decide on the effect of an attempted revendication under the 
old law of France, where the vendor had acted under a mistake as 
to the insolvency of the consignee, he decided that it was a nullity, 
inasmuch as the insolvency did not ensue: but that if the purchaser 
had become insolvent, it would have been good. The law of re- 
vendication, was analogous to the law of stoppage in transitu, and 
Lord Stowell, in his judgment, quoted the earlier editions of Abbott 
on Shipping, and stated the general English law of stoppage in 
transitu as bearing on the question. Lord Tenterden, in the later 
editions of his book, adopted the judgment of Lord Stowell, as an 
illustration of the English law. There is no doubt now of the pro- 
position in which these two great authorities concurred, that " the 
mercantile law is clear and distinct that the seller has not a right 
to vary the consignment, except in case of insolvency." It seems, 
though there iB no direct authority for the proposition, that the law 
is precisely the same in the case of a carrier by land as in that of 
one by sea. 

There is no necessity that the seller should have been formally 
declared a bankrupt, if he have become insolvent (o). There must 
of course, in all cases be great difficulty in proving that a person, 
who has not stopped payment, is, in fact, not solvent, and there 
seems to be no case in which this has been attempted; but the text 
books and dicta of the Judges do not restrict the use of the term 
** insolvent," or "failed in his circumstances," to one who has stop- 
ped payment. There muBt, however, be great practical difficulty in 
establishing the actual insolvency of one who still continues to pay 
his way; and as the carrier obeys the stoppage in transitu at his 
peril if the consignee be in fact solvent, it would seem no unrea- 
sonable rule to require that, at the time *the consignee was [*382] 
refused the goods, he should have evidenced his insolvency by some 
overt act (p). 



(n) The Constantia (Henrickson), 6 Rob. 321. 

(o) Biddlecombe v. Bond, 4 A. & E. 337. 

(p) [Sir W. M. James Raid that a company was insolvent when its assets 
and existing liabilities were such as to make it reasonably certain that the ex- 
isting and probable assets would be insufficient to meet the existing liabilities. 
A man is insolvent, said Willes, J., when he is not in a condition to pay his 
debts in the ordinary course, as persons carrying on trade usually do. See 
Jn re European Life Assurance Society, in 1869, 9 Eq. 128; 39 L. J. Ch. 324; and 
Queen v. Saddlers Co., 10 H. L. R. 426; 32 L. J. Q. B. 345; Bayley v. Schofield, 
1 M. & 8. 338; Parker v. Gossaae, 2 C. M. & R. 617; Doe v. Bees, 4 Bing. N. C. 
384; Shaw v. Lucas, 3 Dow. & Ry. 218; In re London and Manchester Industrial 
Association, 1 Ch. D. 472; 45 L. J. Ch. 170 ; In re Phoenix Bessemer Steel Co., 4 
Ch. D. 108 ; Ex parte Carpenter, Mont & McAr. 5.] 
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The stoppage in transitu must, to be effectual, be on behalf of the 
vendor, with an intention to exercise this power, as of right and 
independently of the purchaser's assent 

Even if the vendor's agent take actual possession of the goods, 
that is not necessarily a stoppage in transitu, unless it be done with 
that intent This was decided by the Kings's Bench in 1805, in 
Siffkin v. Wray (q), in which one who was maintained to be the 
vendor's agent, took possession of the goods by consent of the 
bankrupt, in trust, to sell them and apply the proceeds to take up 
the bills drawn against the goodB. The Court held, that even if 
he had been the vendor's agent that was no stoppage. But a stop- 
page of the goods done with intent to stop them, by a right par- 
amount to that of the buyer, is not invalidated by being with the 
consent and approval of the buyer, or even by being originated by 
him. In Mills v. Ball (r), in 1801, the Court of Common Pleas 
held, that where a purchaser wrote to the vendor to say he was in- 
solvent, and told him where the goods were, in order that he might 
stop them, the consequent stoppage was not invalid. 

At one time, it seems to have been supposed, that in order to make 
[*383] a good stoppage in transitu, there must have been *an actual 
taking possession of the goods by the vendor or his agent, but it is 
now clearly settled, that the vendor's rights are complete on giving 
the person who has the possession of the goods, notice of the ven- 
dor's claim to stop the goods, at a time when he can obey it, al- 
though there is neither an actual taking of possession by the per- 
son stopping the goods, or such an assent on the part of the holder 
as would amount to a constructive possession. 

In Mills v. Ball (r), in 1801, the wharfinger who had the posses- 
sion of the goods told the vendor's Agent, who demanded them from 
him, that "he would not deliver them till he was certain of a safe 
delivery," and the Court of Common Pleas held, that after that as- 
sent, the goods as against him, were in the vendor's possession; the 
Court guarded themselves against being supposed to decide what 
might be the case when the holder gave no assent. 

In Bohtlingk v. Inqlis (s), in 1803, the Court of King's Bench' 
decided, that a demand on behalf of the vendor on the master of 
the ship in which the goods were, was a stoppage as against the 
assignees of the buyer, who had obtained a delivery from the 
master. 

In Lift v. Cowley (t), in 1816, the Court of Common Pleas went 
further: the goods there were delivered to Pickfords, the carriers, 
at Manchester, to be delivered in London. Notice was given by 
the vendors to Pickford's house at Manchester, to stop the goods, 

(q) Siffkin v. Wray. 6 East, 371. 
>) Mils v. Ball, 2B.&P. 457. 
«) Bohtlingk v. Inglis, 3 East, 381. 
t) Litt v. Cowley, 7 Taunt. 169. 
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at a time when the goods were on the road, and when, therefore, 
the Manchester house could not have delivered them to the vendee. 
They forwarded the notice to their house in London, it arrived 
in plenty of time, but, by some blander, the goods were delivered. 
The Court held that this notice revested the vendor's rights, and 
that he might maintain trover against the assignees of the bank- 
rupt purchaser, who refused to return the goods (u). 

*In 1842, in Whitehead v. Anderson (as), an unsuccessful at- [*384] 
tempt was made to give to a notice given to the master carrier, the 
effect of stopping the goods in transitu, though given at a time when 
he could not obey it In that caBe, the goods were at sea consigned 
to Fleetwood, in Lancashire, when notice was given to the ship- 
owner, then resident at Montrose, to stop the goods. He endeav- 
oured to do so, but the assignees of the bankrupt won the race, and 
reached the vessel first; it was contended, on the authority of Litt 
v. Cowley (y\ that the notice given to the principal was a sufficient 
stoppage. The judgment of the Court on this point was as follows: 
— " We think it was not: but to make a notice effective as a stop- 
" P a g e ^ transitu, it must be given to the person who has the im- 
" mediate custody of the goods \ or if given to the principal, whose 
" servant has the custody, it must be given as it was in the case of 
" LUt v. Cowley (y), at such a time, and under such circumstances, 
" that the principal, by the exercise of reasonable diligence, may 
" communicate it to his servant in time to prevent the delivery to 
" the consignee; and to hold that a notice to the principal at a dis- 
tance is sufficient to revest the property in the unpaid vendor, and 
" render the principal liable in trover, for a subsequent delivery by 
" his servants to the vendee, when it was impossible from the dis- 
"tance and want of means of communication, to prevent that de- 
" livery, would be the height of injustice. The only duty that can 
" be imposed on the absent principal, is to use reasonable diligence 
" to prevent the delivery; and in the present case such diligence 
" was used " (z). 

*The unpaid vendor's right to stop in transitu may be de- [*385] 
feated before the termination of the transitus, by the assignment 
of the bill of lading to one, who bond fide gives value for a 
property in the goods shipped under it 

The enactments commonlv called the Factors' Acts, 4 Geo. 4, c. 
83, 6 Geo. 4, c. 94, 5 & 6 Vict c. 39, 40 & 41 Vict c. 39, and the 
Bills of Lading Act of 1855, 18 & 19 Vict c. 3, have considerably 
enlarged and altered the powers conferred on the holders of bills 
of lading, delivery orders, and what may be called documents of 

!«) See Kemp v. Falk, post, p. 407; 14 Ch. D. 446; 7 Ap. Ca. 585. 
a?) Whitehead v. Anderson, 9M.&W. 518. 
y) Litt v. Cowley, 7 Taunt 169. 
z) .See also ante, p. 362. 

(2149) 



278 STOPPAGE IN TRANSITU. ' [Pt. III. 

title to goods, bat it seems those enactments are not applicable to 
the case of one who is in the possession of the documents in the 
capacity of purchaser, and do not affect the vendor's rights at all (a). 
Some remarks upon this subject will be found at the end of this 
chapter; for the present it will be assumed, that the statutes make 
no difference, and the inquiry will be as to the effect of those docu- 
ments at common law. 

" Much confusion," said Lord Ellenborough, in Waring v. Cox 
(6), "has arisen from Bimilitudinary reasoning on the subject" 
This curious phrase seems exactly to express the fact. Bills of 
lading have been likened to bills of exchange, and delivery orders 
and dock warrants have been likened to bills of lading, and the law 
applicable to any one class of these documents, has been supposed 
to extend by analogy to the others, which is the case only where 
the distinctions between these different kinds of documents are not 
material; and the effect of assignment of an interest in the goods, 
which may accompany the assignment of the bill of lading, has not 
always been distinguished from the effect of the assignment of the 
bill of lading itself. 

First, it is to be observed, the purchaser who has not obtained 
possession of the goods, may, as soon as the bargain and sale is com- 
[*386] plete, transfer his rights in the goods, whether *there exists 
a bill of lading or not But when no document of title exists, he 
can transfer no right greater than that which belongs to himself. 
As has been already shown, the purchaser has, from the moment 
the bargain and sale is complete, the general right of property, 
subject to the vendor's rights, and he may exercise every right of 
property consistent with the vendor's rights. He may sell the 
goods, subject to the first vendor's rights, and if he does so, the prop- 
erty is transferred to the second purchaser, by the second bargain 
and sale, without any delivery of possession. 

But though the second purchaser acquires by his bargain and 
sale the legal property in the goods, and every right which his im- 
mediate bargainor had in the goods, yet (if there be not an assign 
ment of a bill of lading) he acquires no greater right; he takes the 
property subject to the same restrictions that his immediate vendor 
held it under. 

In Dixon v. Yates (c), in 1833, Dixon sold goods to Collard, who 
accepted bills for the price, and Collard, whilst the bills were still 
running, sold the goods to sub-purchasers, who paid him the price, 
and afterwards Collard became insolvent The King's Bench de- 
cided, that one of the sub- purchasers, Bond, who had taken pos 
session of a part of the goods, whilst Collard was solvent, was en- 
titled to keep that part of the goods, for he had taken possession of 

(a) [The recent Act, 40 & 41 Vict, c. 39, s. 4, post, p. 432, has altered the 
law since the above passage was written.] 
" * Waring v. Cox, 1 Camp. 369. 

Dixon v. Yates, 5 B. & Ad. 313, ante, p. 342. 
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them whilst Collard had a right to take possession, but that none 
of the sub-purchasers had a right to take the goods, which at the 
time of the insolvency, remained undelivered, for that Collard's 
right to take possession was defeasible on his insolvency, and 
though they had bought from him, and bond fide paid him whilst 
he was solvent, yet they did not thereby acquire any right more ex- 
tensive than his, that is to say, a right defeasible on his insolvency 
before he acquired possession. 

In Craven v. Ryder (d), in 1816, it was decided, by the Common 
Pleas, that the vendor's rights were not destroyed *by a [*387] 
^ubsale and payment, but there the defendant (who was the ship- 
owner and who had given a receipt for the goods to the plaintiff) 
was acting contrary to his own written acknowledment, and it may, 
perhaps, be thought that circumstance was the ground of the de- 
cision. 

In Nix v. Olive (e), in 1805, the vendors, Abbot and Co., had sent 
the purchaser Fox, an unindorsed bill of lading. The goods arrived, 
and Fox sold them to Nix, the plaintiff, who did not obtain posses- 
sion. Fox became insolvent, and the defendants, who were agents 
of Abbott and Co., sold the wine. Nix brought trover, and Lord 
Ellenborough decided, that Abbott and Co., still had the right to 
stop in transitu. It is to be observed, that there did, in that case, 
exist an unindorsed bill of lading, but that could not prevent the 
property being transferred from Fox to Nix by the subsale : see 
Nathan v. Giles (/). 

In Akerman v. Humphrey (g), in 1823, the Common Pleas decided 
that a sale by the purchaser, accompanied by a delivery of the ship- 
ping note, did not put an end to the vendor's rights to stop in 
transitu. 

These authorities are sufficient to overrule what seems to have been 
the opinion of Buller, J., expressed in his celebrated argument in 
IAekbarrow v. Mason (h),in 1793, in the House of Lords, in which 
he contends that: — u goods can never be stopped in transitu after 
" they have been sold and paid for, or money advanced upon them 
" bond fide, and without notice ;" indeed, that opinion seems to have 
been overruled in that case, and has never since been acted upon. 
It may therefore be asserted, that a mere re-sale by the purchaser 
does not divest the vendor's rights when there is no assignment of 
a bill of lading. And a pledge of the goods cannot have more 
effect than a sale of them, even if a pledge of goods unaccompanied 
by something equivalent to a *delivery of possession, passes [*388 J 
any legal property in them, which is somewhat doubtful (i). 

!d)~< Craven v. Ryder, 6 Taunt. 433. 
e) Nix v. Olive, Abbott on Shipping, 12th ed., 424. 
/) Nathan v. Giles, 5 Taunt. 558. 
g) Akerman v. Humphrey , cited 4 Bing. 522. 
!h) Lickbarrow v. Mason, 6 East. 21, n. 34. 
t) But see the judgment of Willes, J., in Meyerstein t. Barber, L. R. 2 C. P. 
B2; 36 L. J. C. P. 57. 
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It is clear, also, that the purchaser, if he has the right of posses- 
sion, may give a third person authority to take possession of the 
goods without conferring on him any right of property whatever in 
them. If the carrier, or other holder of the goods, delivers them 
to such a person, it is a delivery to the purchaser whose agent that 
person is, and such a delivery is for every purpose the same as a 
delivery to the purchaser himself. If the carrier refuses to deliver 
the goods to the agent, it is in general the same thing (if there be 
due notice of the authority) as if he had refused to deliver them to 
the purchaser himself, and if the refusal be not justifiable, the pur- 
chaser has the Bame remedy as if the refusal had been to him in 
person. But the agent has no right of action for such a refusal. 
He has no fight of property or possession in the goods, and can 
maintain no action in his. own name for any wrong done to the 
right of possession or property of his principal, the purchaser. In 
this respect, one who has merely got authority to receive the goods, 
differs from a sub-purchaser; for the sub-purchaser having himself 
acquired the legal rights of property and possession, such as they 
belonged to his immediate vendor, i. e., vested though defeasible, 
may maintain in his own name an action for anything done in con- 
travention of those rights after he has acquired them. 

Such being the power of the purchaser over the goods before he 
has taken possession, when there are no documents of title to the 
goods, the question arises, what difference does the existence of such 
documents make? 

A bill of lading is a writing signed on behalf of the owner of 
the ship in which goods are embarked, acknowledging the receipt of 
the goods, and undertaking to deliver them at the end of the voy- 
age (subject to such conditions as may be mentioned in the bill of 
[*389] lading). The bill of lading is sometimes *an undertaking 
to deliver the goods to the shipper by name, or his assigns, some 
times to order or assigns, not naming any person, which is appar 
ently the same thing' (&), and sometimes to a consignee by name, 
or assigns, but in all its usual forms it contains the word assigns. 
The bill of lading iB, therefore, a written contract, between those 
who are expressed to be parties to it, on behalf of their principals 
if they be agents, that is, generally speaking, between the master 
of the ship, on behalf of his principals the shipowners, on the one 
part, and the person named as shipper of the goods on the behalf 
of the person who, at the time of shipment, was his principal, on 
the other part, by which it is agreed that the shipowner is to deliver 
the goods to the person who shall fill the character of assign. 

The assignment of the bill of lading designates that person, and 
the master, by delivering the goods to him, fulfils the contract, and 
by refusing to deliver them to him, he breaks the contract; but 
[prior to the Bills of Lading Act of 1855 (Z)] the assign of the bill 

(k) Abbott on Shipping, 12th ed., 258. 
(J) 18 & 19 Vict c 3, 8. 1. 
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of lading wai not made a party to the contract with the master, nor 
could he, as assign, maintain in his own name, any action on the 
contract contained in the bill of lading. In this respect, the as- 
signment of a bill of lading differed greatly from that of a bill of 
exchange, for the indorsee of a bill of exchange is by the law 
merchant entitled to sue the previous parties to the bill in his 
own name, and is by the indorsement rendered a party to the con- 
tract, though not one originally ; but the contract contained in a bill 
of. lading is a chose in action, and there was no means whatsoever 
by which any person could be rendered a party to the contract con- 
tained in a bill of lading, who was not a party to it from its first 
inception. Even if the assign of a bill of lading had acquired the 
full legal and equitable property in the goods, so that the damage aris- 
ing from the non-delivery was exclusively his, still he was compelled 
to bring any action on the contract in the name of the *ori- [*390] 
ginal contractor as his trustee; for in general, contracts do not by 
the law of England run with goods, and no custom has ever been 
recognised making the contract contained in a bill of lading an ex- 
ception (m). 

[The law on this point has been altered by that Act (n), and now 
" Every consignee of goods named in a bill of lading, and every 
" indorsee of a bill of lading to whom the property in the goods 
" therein mentioned shall pass, upon or by reason of such consign- 
" ment or indorsement, shall have transferred to and vested in him 
" ail rights of suit, and be subject to the same liabilities in respect 
" of such goods, as if the contract contained in the bill of lading 
" had been made with himself."] 

If, however the goods when shipped are not the property of the 
shipper, he in general acts in shipping them as agent for the 
owner of the goods. When he does bo, the principal is from the 
first a party to the contract, though made in the name of his agent, 
and may maintain an action upon it in his own name as well as in 
that of the agent And his right to maintain such an action is not 
affected by his being named in the bill of lading as consignee, or 
by his subsequently becoming indorsee of the bill. 

Anderson v. Clarke (o), in 1824, was an action by Anderson on 
the contract in a bill of lading against the master for not deliver - 

(m) Sargent v. Morris, 3 B. & A. 277, in 1820; Thompson v. Dominy, 14 M. 
& W. 403, in 1845; 15 L. J. Ex. 320; Howard v. Shepherd, 9C. B. 297; 19 L. J. 
C. P. 249. 

(») 18 & 19 Vict, c 3, s. 1. [In Short v. Simpson, in 1866, 1 C. P. 248; 35 
L. J. C. P. 147.; the consignor indorsed the bill of lading as security for an ad- 
vance. On repaying the advance it was reindorsed to him, and it was held 
that he was thereby remitted to all his rights under the original contract. For 
the indorsee's liability for freight, see Burdick v. SeweU, 10 Q. B. D. 363, and 
13 Q. B. D. 159; 10 Ap. Ca. 74; 52 L. J. Q. B. 428; 53 L. J. Q. B. 399; where 
the effect of the indorsement of a bill of lading by way of a pledge as distin- 
guished from a sale was much considered.] 

(o) Anderson v. Clarke, 2 Bing. 20. 
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ing goods. The goods were shipped by Orr at Newry; Orr trans 
mitted the bill of lading to Anderson. The form of the bill of 
lading is not given in the report, but it seems to have stated that 
[*391J the goods were shipped by Orr, deliverable *to Anderson or 
assigns. The Court decided, after examining the correspondence, 
that there was an express appropriation of the goods to Anderson 
at the time of shipment, so that Anderson had a special property 
in them the instant they were put on board ( p). The objection 
was then taken, that though Anderson might maintain trover, he 
was no party to the contract, but the Common Pleas said that there 
was no weight in the objection, as they considered that Orr, in 
shipping the goods, acted as agent for Anderson (q). 

But though it seems perfectly well ascertained that the assign- 
ment of a bill of lading does not [apart from the statute (r)] trans- 
fer the contract, and has no other effect on the contract than that 
of appointing the person who is to receive the possession of the 
goods under it, the effect of the assignment of the bill of lading 
upon the property in the goods is a different matter. There was 
at one time an extreme difference of judicial opinion upon the sub- 
ject, but the authorities now seem to establish that the mere assign- 
ment of the bill of lading does not confer on the assign any legal 
right either of property or possession in the goods. It confers upon 
him an authority to receive the goods, and that authority may, as a 
matter of evidence, go very far to show that the person who has got 
it has also acquired a right of property and possession in the goods; 
but unless there be such a bargain as would, independently of the 
assignment of the bill of lading, give an interest in the goods, the 
assignee of the bill acquires no interest in the goods, and conse- 
quently cannot maintain any action in his own name for any in- 
jury done to them. When, however, the bill of lading is assigned 
in bond fide furtherance of a contract conferring an interest in the 
goods for a valuable consideration, it has (at least so far as regards 
the question of stoppage in transitu) the same effect at law that an 
actual delivery of the goods would have had. [The transfer of a 
[*392] bill of lading has the same effect in *def eating the unpaid 
vendor's right to stop in transitu as the actual delivery of the 
goods themselves under the same circumstances (a). The indorse- 
ment by a mere holder, or a finder, or a thief, would transfer no 
interest] 

The law upon the subject must chiefly be taken from the author- 
ities subsequent to the great case of IAckbarrow v. Mason (£), which 

(p) See per Parke, B., in Bryans v. Nix y 4M.&W. 788, 792. 

(q) See Smith's Law of Contracts, Lecture X., for the adoption by the princi- 
pal of the agent's contract. 

(r) Ante, p. 389. 

(«) Per Blackburn, J., in Cole v. North- Western Bank, in 1875, 10 C. P. 363; 
44 L. J. C. P. 237. See also Gurney v. Bchrand, 3 E. & B. 634 ; 23 L. J. Q. R 
866. 
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commenced in 1787, and which was settled in 1794, for though that 
case can scarcely be considered as decided at all, the elaborate 
arguments on both sides by all the Judges make it the origin of the 
law. 

The cases before it, on the subject of bills of lading, were but few. 
In IAckbarrow v. Mason (t), Mr. Justice Buller entertained a very 
strong opinion that the transfer of a bill of lading operated as a 
transfer of an absolute legal property in the goods, [but the law 
now is that tho assignment of a bill of lading, either by way of sale 
or pledge, in furtherance of a bargan to transfer an interest in the 
goods, by one who has an interest in them, or authority to act for 
one who has (and this authority may be express or obtained under 
the Factors Acts), for valuable consideration, and bond fide without 
notice to the party taking it, of a better title, destroys the unpaid 
vendor's right, to the extent of that interest, to stop the goods in 
transitu as effectually as if the goods had been actually delivered.] 

In Caldwell v. Ball (w), in 1780, sugar was shipped in Jamaica 
by Thompson. The defendant, who was master of the ship, signed, 
as usual, three bills of lading. The first signed was to deliver the 
goods to Fairbrother, or his assigns, the other two were to deliver the 
goods to order or assigns. *The first bill of lading was sent [*393] 
by Thompson, who was the owner of the goods, to Fairbrother, who 
was his London correspondent! Then Thompson pledged the goods 
in Jamaica to France and Co., and indorsed the bills of lading to 
them. Fairbrother, in London, afterwards indorsed the bill of lad- 
ing in his possession to the plaintiffs, who besides having some 
ground for claiming an equitable lien on the goods, on account of 
former transactions, had also made advances on the bill of lading. 
The defendant delivered the goods to the representative of the 
Jamaica pledgee. The plaintiffs brought trover against him, and 
the defendants had a verdict, which the King's Bench refused to 
disturb. Buller, J., said: — u The second objection was, that as there 
"were different bills of lading, the defendant was bound to deliver 
"the cargo according to the first bill of lading actually signed. 
" Now, as to this, the principle point, it is material to consider the 
" nature of a bill of lading. It is an acknowledgement under the 
"band of the captain, that he has received such goods, which he 
" undertakes to deliver to the person named in that bill of lading. 
" It is assignable in its nature ; and by indorsement the property is 
" vested in the assignee. It is now clearly settled that goods at sea 
" may be so assigned. This doctrince is laid down in Evans v. 

(0 [Lickbarrvw v. Mason, this case was firstly tried in the King's Bench in 
1787, 2 T. R. 63. It was then reversed in the Exchequer Chaml>er in 1790, 1 
H. Bl. 357. And the judgment of the Exchequer Chamber was reversed in the 
House of Lords in 1793, 6 East, 21, and a venire de now awarded, pout, p. 397. 
And the new trial in 1794 is reported in 5 T. R. 683. A writ of error was again 
brought, but subsequently abandonod.] 

(u) Caldwell v. Ball, 1 T. R. 205. 
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"Martlet (x) y and is recognised by Lord Mansfield in Wright v. 
" Campbell (y). It is argued that the captain must be answerable 
"at all events in this action, because he signed the first bill of lad- 
"ing to the order of Fairbrother, who indorsed it to the plaintiffs. 
" I think it very material to consider who Fairbrother was. He had 
"no interest in these goods, and he *ras known to all the parties to 
" be the agent of Thompson. Then Fairbrother must be consid- 
" ered as Thompson himself. * * • As, therefore, this trans- 
" action is to be considered in the same light as if all the bills of 
" lading had been made to the order of Thompson, how does the 
[*394] "question stand as between the plaintiffs and *France and 
"Go. Both parties claim under Thompson, but France and Co. 
"have the first legal right, for two bills of lading were first in- 
" dorsed to them, and the letter which conveyed the other bill of 
" lading to Fairbrother, apprised him at the same time of this in- 
dorsement." 

In Hibbert v. Carter (z), in 1787, the plaintiff brought an action 
on a policy of insurance on goods shipped by him. 

In the course of the trial, it appeared that previously to the mak- 
ing of the policy, the plaintiff had indorsed the bill of lading to a 
creditor, but it was not in evidence under what circumstances the 
indorsement was made. Buller, J., ruled that the indorsement of 
the bill of lading prima fade transferred the whole property, and 
therefore, that on this evidence the plaintiff had no insurable in- 
terest. The King's Bench confirmed this ruling, but granted a new 
trial on affidavits, explaining the indorsement, and showing that it 
was only by way of pledge. 

In the next term after this last decision, in 1787, the case of 
Lickbarrow v. Mason (a) first came before the Court. In that case, 
Turing and Son shipped the goods by the order and on account of 
Freeman. The master of the ship signed four bills of lading to 
order or assigns. Turing indorsed two of the bills in blank and 
sent them to Freeman, and shortly afterwards drew on Freeman for 
the price, and he accepted the drafts. Freeman sent the bills of lad- 
ing to Lickbarrow, who made him advances on the faith of them. 
Then freeman failed, and his acceptances were dishonoured. Ma- 
son, as Turing's agent, succeeded in stopping the goods, and Lick- 
barrow brought trover against him for so doing. These facts were 
put upon the record in the shape of a demurrer to the evidence. 
The King's Bench, consisting of Ashurst, J., Buller, J., and Grose, 
J., gave judgment in Trinity Term, 1787, for the plaintiff. Buller, 
J., put his judgment on the same ground on which he seems to 
have acted in Caldwell v. Ball (6), and Hibbert v. Carter (z). He 



(jc) Evans v. Martlet, 1 Lord Ray. 271. 
\y) Wright v. Campbell, 4 Burr. 2051. 
(z) Hibbert v. Carter, 1 T. R. 745. 

(a) Lickbarrow v. Mason, 2 T. R. 63, in the King's Bench. 
(6) Caldwell v. Ball, 1 T. R. 216, ante, p. 392. 
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said: — " I make the ^question even more general than was [*395] 
" made at the Bar, namely, — whether a bill of lading is by law a 
" transfer of the property. * * * It has been said that no case has 
" yet decided that a bill of lading does transfer the property, but in 
" answer to that, it is to be observed that all the cases, upon the 
" subject, Evans v. Martlet (c), Wright v. Campbell (d), and Cald- 
" well v. Ball (e), and the universal understanding of mankind pre- 
clude the question." Neither Ashurst, J., nor Grose, J., express 
their concurrence in this doctrine. They both put their judgment 
on the ground, that by giving Freeman an indorsed bill of lading, 
Turing clothed him with apparent authority to sell the goods. " In 
"this case," said Ashurst, J., "the goods were transferred by the 
" authority of the vendor, because he gave the vendee a power to 
"transfer them; and being sold by his authority, the property is 
"altered." And Grose, J., said: — "A bill of lading carries credit 
" with it; the consignor by his indorsement gives credit to the bill 
" of lading, and on the faith of that, money is advanced." 

The defendant brought a writ of error (/), and the Court of Ex- 
chequer Chamber, in 1790, reversed this judgment Lord Lough- 
borough delivered their unanimous judgment He expressly and 
pointedly overrules Mr. J. Buller's doctrine, that the indorsement of 
a bill of lading of itself transfers the property in the goods. He 
said, " The general property remains with the shipper of the goods, 
" until he had disposed of it, by Borne act sufficient in law to trans - 
" f er property. The indorsement of the bill of lading, is simply a 
" direction of the delivery of the goods : when this indorsement 
" is in blank, the holder of the bill of lading may receive the goods, 
" and his receipt will discharge the shipmaster; but the holder of 
" the bill, if it came into his hands casually, without any just title, 
" can acquire no property in the goods. A special indorsement de- 
" fines the *person appointed to receive the goods, his re- [*396] 
" ceipt or order would, I conceive, be a sufficient discharge to the 
" shipmaster, and in this respect, I hold the bill to be assignable. 
" But what is it that the indorsement of the bill of lading assigns 
" to the holder, or the indorsee ? A right to receive the goods, and 
" to discharge the shipmaster as having performed his undertak- 
" ing. * * * Bills of lading differ essentially from bills of 
" exchange in another respect Bills of exchange can only be used 
" for the one given purpose, namely, to extend credit by a speedy 
" transfer of the debt which one person owes to another, to a third 
" person. Bills of lading may be assigned for as many different 
" purposes as goods may be delivered. They may be indorsed by 
" the true owner of the goods, by the freighter who acts merely as 
" his servant: they may be indorsed to a factor to sell for the owner; 

(e) Evans v. Martlet, 1 Lord Ray. 271. 
(d) Wright v. Campbell, 4 Burr. 2051. 

(<o Caldwell v. Ball, 1 T. R. 216, ante, p. 302. 

(f) Mason v. Lickbarrw, 1 H. Bl. 357. 
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" they may be indorsed by the seller of the goods to the buyer; they 
" are not drawn in any certain form; they sometimes do, and some- 
" times do not, express on whose account and risk the goods are 
" shipped; they often, especially in time of war, express a false ac- 
" count and risk; they seldom, if ever, bear upon the face of them 
" any indication of the purpose of the indorsement. To such an 
" instrument, so various in its use, it seems impossible to apply the 
" same rules as govern the indorsement of bills of exchange. The 
" sileoce of all authors treating of commercial law, is a strong ar- 
" gument that no general usage has made them negotiable as bills 
" of exchange. * * * The conclusions which follow from this 
" reasoning, if it be just, are — 1st That an order to direct the de- 
" livery of goods indorsed on a bill of lading, is not equivalent to, 
" or even analagous to the assignment of an order to pay money by 
" the indorsement of a bill of exchange. 2nd. That the negotia- 
" bility of bills and promissory notes, is founded on the custom of 
" merchants and positive law ; but as there is no positive law, 
" neither can any custom of merchants apply to Buch an instru- 
" ment as a bill of lading. 3rd. That it is, therefore, not negotia- 
" ble as a bill, but assignable, and passes such right, and no better, 
[*397] " as the ^person assigning had in it This last proposition 
" I confirm by the consideration, that actual delivery of the goods, 
" does not itself transfer an absolute ownership in them, without a 
" title of property, and that the indorsement of the bill of lading, 
" as it cannot in any case transfer more right than the actual de 
" livery, cannot in every case pass the property, and I therefore 
" infer, that the mere indorsement can in no case convey an absolute 
" property. It may, however, be said, that admitting an indorse- 
" ment of a bill of lading does not in all cases import a transfer of 
" the property of the goods consigned, yet where the goods, when 
" delivered, would belong to the indorsee of the bill, and the in- 
" dorsement accompanies a title of property, it ought in law to 
" bind the consignor, at least with respect to the interest of third 
" parties; this argument has, I confess, a very specious appearance." 
He combats it, however, at great length, and with much ability and 
learning, and concludes by giving judgment for the plaintiff in 
error, who was the defendant below. 

This judgment was taken by a writ of error to the House of Lords 
(g), and in 1793 the opinions of the Judges were taken. Six of 
them, Eyre, C. J., Gould, J., Heath, J., Hotham, J., Perryn, B., and 
Thomson, B., delivered their opinions for affirming the judgment of 
the Exchequer Chamber; three of them, Ashurst, J., Grose, J., and 
Buller, J., were for reversing it. The only one of those opinions 
which have been preserved is that of Buller, J. (h) : he maintains 
that the indorsement of a bill of lading does of itself transfer the 






Licl-barrow v. Mason, 6 East, 21. 
6 East, 21, n. 
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legal property, and farther that the right of stoppage in transitu 
does not exist, except between the vendor and the original vendea 
From some expressions of Eyre, C.J., in a subsequent case, in 
179G, it may be collected what his opinion was. " And here," said 
he in Haille v. Smith (*'), " the bill of lading operates as in my 
" poor judgment it ought to *operate; it operates as evi- [*398] 
" dence of a change of property, and as such I have no difficulty 
" and never had in giving it its full effect Ninety nine times in an 
" hundred the indorsement of a bill of lading will be conclusive evi- 
" dence of the alteration of property, without ascribing to it the 
" effect of a legal instrument, as a bill of sale. Cases may arise in 
" which it will be difficult to understand that such was the meaning 
u of the parties." What the opinions of the other five Judges in 
Lickbarrow v. Mason (k) were grounded upon must be collected 
from the course of subsequent decisions, or remain in doubt. The 
House of Lords ordered a venire de novo, as they were of opinion 
that the facts did not sufficiently appear on the record. The jury 
on the new trial (&), under the direction of Lord Eenyon, found a 
special verdict, in which in addition to the facts before stated, they 
found that by the custom of merchants bills of lading are negotia- 
ble and transferable, and that by such negotiation the property in 
the goods is transferred. The King's Bench (I), in 1794, without 
argument gave judgment for the plaintiff, in order that the case 
might be taken to the House of Lords, but the defendant submitted 
and did not take the case into error. 

As far as the opinions of the Judges can be ascertained (m) they 
were eight to four in favour of the defendant; but it is probable 
that the finding of the jury of the custom of merchants had great 
weight; at all events, it has always since Lickbarrow v. Mason (k) 
been considered as settled law that a bond fide purchaser of an in- 
terest in goods by taking an assignment of a bill of lading in fur- 
therance of that purchase, renders his interest indefeasible by the 
consignor's stoppage in transitu. But the decisions subsequent to 
Liekbarrow v. Mason (n), show that the holder of a bill of lading, 
if he has no interest in the goods, nor authority from the real owner 
to *sell an interest in them, cannot (in cases to which the [*399] 
Factor's Acts do not apply), give to his indorsee any title in the 
goods, although the indorsee has bond fide given value for the in- 
dorsement of the bill of lading. In this respect, a bill of lading is 
unlike a bill of exchange, and can scarcely be properly called nego- 
tiable at all. And the weight of the authorities is also, that an in- 
dorsement of a bill of lading does not by itself primd facie confer 

t) Haille v. Smith, 1 B. & P. 570. 
k) Lickbarrow v. Mason, 5 T. R. 683. 
1) 5 T. R. 683. 

to) Six to three in the House of Lords, and Lord Loughborough and Wil- 
son, J., who concurred in the judgment of the Exchequer Chamber, against 
Lord Kenyon, who was a party to the second judgment of the King's Bench, 
(n) Lickbarrow v. Mason, ante, p. 395. 

(2159) 



288 STOPPAGE IN TRANSITU. [Pt. III. 

any legal right of possession on the indorsee, or anything more 
than an authority to receive; though an indorsement of the bill of 
lading in furtherance of such a bargain as of itself confers an in- 
terest in the goods, does on behalf of a bond fide indorsee, operate 
as an actual delivery of the possession would have done, and so 
renders that interest indefeasible by the original vendor's stoppage 
in transitu. To that extent the bill of lading is negotiable, but the 
mere indorsement of the bill of lading, not in furtherance of a bar- 
gain, is not equivalent to a delivery of possession, even as against 
a wrong doer. If this be a correct view of the subsequent authori- 
ties, they show that most of the positions for which Mr. J. Boiler 
contended, in Lickbarrow v. Mason (o), were overruled in that case; 
and it is very important that this should be clearly stated, for the 
very great ability of his opinion, and the prominent way in which 
it is reported, makes it frequently be taken as the judgment of the 
House of Lords in Lictibarrow v. Mason (o). 

Coxe v. Harden (p), in 1803, is the first reported case on the sub- 
ject, after the final decision of Lickbarrow v. Mason (o). [In this 
case a mere indorsee brought trover in his own name.] There the 
unpaid vendors, Browne and Co., indorsed the bill of lading to 
Coxe their agent, for the purpose of stopping the goods in transitu. 
Coxe brought trover in his own name, against a purchaser of the 
goods who had obtained possession. The King's Bench decided the 
case on the ground that the transitus had terminated, but they ex- 

f tressed a strong opinion, that even if it had not, Coxe could not 
♦400] maintain trover in his *own name. Lord Ellenborough said, 
"No decision of a Court of law has ever gone further than to say, 
" that the assignment of a bill of lading by the consignees for a 
" valuable consideration, and without notice by the party taking it 
"of a better title, passes the property in the goods thereby con- 
" signed. But no consideration having been paid by the plaintiff 
" in this case for such assignment, he took the bill of lading merely 
" as agent for Browne and Co., and without any property in himself 
" in the goods. The analogy between bills of lading and bills of 
" exchange, has been pushed in the argument beyond all warrant of 
" authority ; but I agree to the extent of the doctrine in the case of 
" Lickbarrow v. Mason (o), that an indorsement of a bill of lading 
" for a valuable consideration, and without notice by the indorsee 
" of a better title, passes the property." 

In Newsom v. Thornton (q), in 1805, the facts were that the 
plaintiffs consigned some beef to Church, as their factor, and sent 
him an indorsed bill of lading; he pledged the bill of lading with 
the defendants (who had no notice that Church was only a factor), 
and soon after became bankrupt. The pledgees obtained the goods, 

o) Lickbarrow v. Mason, ante, p. 395. 
p) Coxe v. Harden, 4 East, 211. 
q) Newsom v. Thornton, 6 East, 17. 
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and the plaintiffs recovered a verdict in trover against them. The 
defendant's counsel argued before the King's Bench, that the in- 
dorsement, of a bill of lading for a valuable consideration, and with- 
out notice, conveys per se the legal property in the goods to the 
indorsee. The King's Bench refused to disturb the verdict Lord 
Ellenborough said, "I should be sorry if anything fell from the 
"Court which weakened the authority of Lickbarrow v. Mason 
" (r), as to the right of a vendee to pass the property of goods in 
" transitu by indorsement of the bill of lading to a bond fide holder 
u for a valuable consideration, and without notice. * * * This 
"was a direct pledge of the bill of lading, and not intended by 
" the parties as a sala A bill of lading, indeed, shall pass the 
u property upon a bond, fide indorsement and delivery, where it is 
" intended so to operate, in the *same manner a sa direct deliv- [*401] 
" ery of the goods themselves would do if so intended, but it can- 
" not operate further. * * * I consider the indorsement of a bill of 
" lading, apart from all fraud, as giving the indorsee an irrevocable 
" uncountermandable right to receive the goods, that is, where it is 
" meant to be dealt with as an assignment of the property in the 
• " goods, but not where it is only meant as a deposit by one who had 
"no authority to do so." Lawrence, J., said, "In the case of Lick- 
" barrow v. Mason (r), some of the Judges did indeed liken a bill 
" of lading to a bill of exchange, and consider that the indorsement 
" of the one did convey the property in the afc^yfc the same manner 
" as the indorsement of the other conve^H^sum for which it 
"is drawn: but when the case was before tneVuxchequer GhamUfl| 
" there was much argument to show, that in itself the indorsenJH 
" of a bill of lading was no transfer of the property, thouglrV 
" might operate as such, in the same manner as other instruments 
"may be evidence of the transfer of 'the property; as if goods be 
" sold by a merchant abroad to his correspondent here, and the bill 
" of lading be sent to him indorsed, to deliver the goods to the 
" vendee or his order; there the transfer of the goods may be evidenced 
"by such indorsement; and if the vendee part with the property in 
" the goods whilst they are yet in transitu, and before his property 
" in them is devested by the vendor's stopping them in transitu, 
" and which assignment of the vendee's property may be evidenced 
" in like manner by his indorsement to another, then, according to 
" Lickbarrow v. Mason (r), the original vendor's right to stop them 
"in transitu, would be devested; therefore, all that that case seems 
" to have decided, is, that where the property in the goods passed 
" to a vendee, subject only to be devested by the vendor's right to 
" stop them in transitu, such right must be exercised if at all, be- 
" fore the vendee has parted with tie property to another for a valu- 
" able consideration, and bond fide, and by *the indorsement [*402] 
u of the bill of lading, given him a right to recover them." 

(r) Lickbarrow v. Mason, see p. 395. 

19 CON. OF BALK. (2161) 
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In the case of Patten v. Thompson (s), in 1816, the whole Court 
of King's Bench agreed, that the mere indorsement of a bill of 
lading by the consignee, did not devest the vendor's right to 
stop in transitu, unless it accompanied a bargain to give an in- 
teresr in the goods, but they differed a little as to what was a suffi- 
cient agreement to give an interest In that case, the plaintiff's 
sold to a Dublin house, a cargo of goods shipped for Liverpool, sent 
them the bills of lading, and drew upon them for the price. The 
Dublin house had extensive transactions with a Liverpool house, 
they drew several drafts on the Liverpool house about this time, 
and wrote them a letter, in which they mentioned their having done 
so, and also inclosed them the indorsed bill of lading of the goods 
sold them by the plaintiffs, and requested the Liverpool house to 
insure them on behalf of the Dublin house; but there was nothing 
in the letters showing any intention to appropriate the bill of lading, 
specifically as a security for any of the drafts. The Liverpool 
house made the insurance, and accepted the drafts. Before the 
ship arrived at Liverpool, the Dublin and Liverpool houses both 
failed, the plaintiff stopped the goods in transitu, and then the as- 
signees of the Liverpool house seized and sold them. The plain- 
tiffs brought trover against them for so doing. It appeared that the 
Liverpool house were factors for the Dublin house, and that at the 
time of the failure, the balance of the account was in favour of 
Liverpool, but in consequence of the dishonour of many accept- 
ances for which they had credit, the balance before the trial turned 
the other way. Lord Ellenborough thought, that the fact showed 
that the bills of lading were indorsed to the Liverpool house, as 
factors, but without any agreement to give them a security on these 
goods, either for the specific drafts, or for their general balance. 
'*«£ $ ^ ^ e g 00 ^ 8 had come to the hands of the factors, they would have 
had a lien, but there was no bargain that they should come to their 
[*403] *hands, and he held, that the assignment of the bill of lad- 
ing, under such circumstances, did not devest the vendor's rights. 
Abbott, J., expressed great doubts as to whether the transaction did 
not amount to a pledge of the bill - of lading, but he thought that 
the bankruptcy of the pledgees, and the dishonour of the acceptances, 
put an end to the pledge. In either point of view, the case is a 
distinct authority, that the indorsement of a bill of lading is not 
equivalent to a delivery of possession, for if the goods had been 
delivered to the Liverpool house, at the time the bill of lading came 
to their hands, the plaintiff's case would have been at an end. 

Against those authorities is to be set the case of Morison v. Gray 
(£), in 1824, in which the Common Pleas decided that an indorse- 
ment of a bill of lading made by the vendor to his agent, without 
any value, and for the sole purpose of enabling him to stop in tran- 
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t) Morison v. Gray, 2 Bing. 260. 
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situ, conferred on the ageDt a special property sufficient to enable 
him to maintain trover in bis own name. Tbis decision is contrary 
to the opinion of tbe King's Bench in Coxe v. Harden (w), and 
also to the strongly expressed dicta of Lord Ellenborough in 
Waring v. Coxe (x), in I0O8, in which the plaintiff's counsel argued 
that the indorsee must be taken to have the legal property of 
the goods. Lord Ellenborough said, " I am decidedly of opinion, 
" that without value he has not. No case has gone so far as to de- 
" cide that a bill of lading is transferable like a bill of exchange, 
" and that the mere signature of the person entitled to the delivery 
" of the goods primd facie passes the property in them to the in- 
" dorsee. Much confusion has arisen from similitudinaiy reasoning 
" upon this subject. There must be value upon the indorsement of 
" a bill of lading, or no property in the goods is thereby transferred. 
" The right to stop the goods in transitu is a personal right of the 
" seller, and cannot be thus assigned to another. In this case the 
" action, if maintainable at all, should have been brought, not in the 
*" name of the agent, but the consignor himself." This [*404] 
opinion was not necessary to decide the case of Waring v. Coxe (<r), 
but it is the opinion of a very great judge. 

[In Gurney v. Behrend (y), in 1854, Behrend and Co. of Dantzic 
contracted to sell a cargo of wheat to Werthemann, who turned out 
to be tbe agent of one Priess. Behrend and Co. took the bill of 
lading to order or assigns, indorsed it in blank, and, agreeably to 
Werthemann's instructions, sent it to Collmann and Stolterfoht, and 
drew on them for the price. Behrend and Co. sent the drafts to 
their agents in London, who left them with Collman and Stolter- 
foht for acceptance. The drafts were returned dishonoured, and 
Behrend and Co. took possession of the cargo when it arrived. 
Priess had in the meantime obtained the bill of lading from Coll- 
mann and Stolterfoht, but there was no evidence as to the way in 
which he had done so. He had then pledged it with a firm, who 
had in turn pledged it with the plaintiffs. The real question was 
whether Priess had obtained the bill of lading under such circum- 
stances as to be able to confer a good title on a bond fide transferree. 
The Court came to the conclusion that the property in the wheat had 
passed to the vendee when the bill of lading was sent to Collmann 
and Stolterfoht, and that they had authority to part with the bill of 
lading before accepting the bills, and that they had handed it to 
Priess, who could therefore give a good title to his transferee. 

In Schuster v. McKellar (2), in 1857, where the vendors allowed 
the vendees' lighterman to get possession of goods on the under- 
standing that the lighterman, after putting the goods on board ship, 
would bring the mate's receipts to them (the vendors), who would 

(u) Coxe v. Harden, 4 East, 211, ante, p. 146. 
\x) Waring x. Coxe, 1 Camp. 369. 

(y) Gurney v. Behrend, 3 E. & B. 622; 23 L. J. Q. B. 265. 
(z) Schuster v. McKellar, 7E. & B. 704; 26 L. J. Q. B. 281. 
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hold them until they received payment and then hand them to the 
vendees to enable them to have the bill of lading made out in their 
own names. 

The vendees fraudulently procured the bill'of lading to be signed, 
without paying for the goods, and indorsed it to » bank as security 
for an advance. 

[*405] *This action was by the vendor against the shipowners for 
refusing to deliver up the goods. The Court sustained the verdict 
for the plaintiffs. 

In Pease v. Gloahec (a), in 1866, the vendee accepted a bill for 
the goods and had the bill of lading indorsed and delivered to him, 
and afterwards, in consequence of a conversation, delivered it back 
to the vendor's agent. Two days after that he obtained possession 
of it again by a false representation and indorsed it to his bankers, 
to whom he was indebted. He became insolvent, and the vendors 
stopped the goods in transitu, and the Court held that the vendor's 
rights to stop the goods as against the bankers was gone. 

The property was in the vendee before, and at the time when he 
fraudulently obtained possession of the bill of lading. He acquired 
nothing by the fraud but the means of disposing of that which was 
already his own. It was not therefore a case in which a vendee 
sought to give a greater title to goods than he himself possessed, 
as in Cundy v. Lindsay (b). 

In Coventry v. Gladstone (c), in 1867, Gillander and Co. con- 
signed linseed from Calcutta to London, sending an invoice to 
Waite, the purchaser, and a bill of lading together with a draft on 
Waite to Gladstone and Co , the defendants. On the receipt of the 
invoice, Waite called on the defendants at their office, and there 
met one of the defendants' clerks, who gave Waite the bill of ex- 
change drawn against the linseed for his acceptance, and by mis* 
take handed him the bill of lading indorsed by Gillander and Co. 
in blank which was pinned to the draft. Waite accepted the draft, 
took away the bill of lading and pledged it with the plaintiffs. 
The defendants contended that Waite had obtained the bill of lad- 
ing by a mistake and without any authority from them or inten- 
tion on their part to give him possession, and relied on the dictum 
of Campbell, C. J., in Gurney v. Behrend (d), but Sir W. Page 
[*406] Wood, V.-C, gave *judgment for the plaintiffs, holding 
that the defendants had full authority to deliver the bill of lading 
to Waite, and that it was in the hands of their servants for that 
purpose. 

It is somewhat difficult to reconcile this case with Lord Camp- 
bell's dictum, for although the defendants had authority to part 
with the bill of lading they do not appear to have exercised it 

(a) Pease v. Gloahec, L. R. 1 P. C. 219; 35 K J. P. C. 66. 

(b) Cundy v. Lindsay, 3 Ap. Ca. 459; 47 L. J. Q. B. 481, ante, p. 168. 

(c) Coventry v. Gladstone, L. R. 4 Eq. 493; 37 L. J. Ch. 30. 

(d) Gurney v. Behrend, 3 E. & B. 634; 23 L. J. Q. B. 265, ante, p. 403. 
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Waite's position was much the same as if he had seen the bill of 
lading on the defendants' counter and taken it away without their 
knowledge or consent 

From the case of Rodger v. Comptoir d'Escompte (e), in 1869, it 
was thought that where, a bill of lading was assigned in considera- 
tion of a pre-existing debt, the consideration was insufficient to de- 
feat an unpaid vendor's right to stop in transitu, but the contrary 
was decided to be the law in Leask v. Scott (/), in 1877, in the 
Court of Appeal, where a past consideration not given at the time 
the bill of lading was handed oxer was held sufficient, and the argu- 
ment that the valuable consideration must have been obtained by 
means of the bill of lading was disapproved of (gr).] 

Though, in order to devest the vendor's right to stop in transitu, 
the indorsement of the bill of lading must be in furtherance of a 
bargain to give an interest in the goods for a valuable considera- 
tion, it is not necessary that it should be a bargain to give the whole 
interest in the goods. Lickbarrow v. Mason (h) was itself a case of 
pledge, and yet the vendor's right to stop in transitu was devested. 

[But the vendor's right to stop does not extend beyond the rights 
which his contract with his vendee gave him. If he contracted to 
sell the goods for a certain sum he has a right to that sum and 
nothing further. As James, L. J., said in Ex parte Falk (*), a case 
of pledge, the vendor can stop the equity of redemption. The 
pledgee or sub- vendee has the right to the goods on satisfying the 
vendor's claim and *paying the balance, if any, into the [*407] 
estate of the insolvent pledger or purchaser. 

In Re Westzynthns (k), in 1833, the King's Bench decided that 
an indorsement of the bill of lading by way of pledge terminated 
the vendor's right of stoppage at law together, and so far was 
equivalent to an actual, delivery to the pledgee, but from the shape 
in which the question came before the Judges, they were able to 
decide on questions of equity, and they decided that the stoppage 
in transitu so far as regarded the interest remaining in the pur- 
chaser was good in equity, and that consequently the unpaid vendor 
acquired by his stoppage in transitu a right to the surplus of the 
proceeds of the goods after the pledgee's advances had been paid 
off ; and that he acquired also an equity to oblige the pledgee to 
pay himself, out of other securities in his hands, which were the 
absolute property of the insolvent, as far as they would go, before 
restoring to the goods quasi stopped in transitu (I). 

(e) Rodger v. Comptoir d J Enampte, L. R. 2 P. C. 393; 38 L. J. P. C. 30. 

(/) Leask v. Scott, L. R. 2 Q. B. D. 376; 46 L. J. Q. B. 576. 

M Chartered Bank of India v. Henderson, L. R. 5 P. C. 501. 

\h) Lickbarrow v. Mason, ante, p. 395. 

(i) Ex parte Folk, 14 Ch. D. 452. 

(*) Re Westzynthus, 5 B. & Ad. 817. 

(/) See on Marshalling Securities, Broadbent v. Barlow, 3 De Gex, F. & J. 
570, Ex parte Alston, In re Holland, 4 Ch. Ap. 168, in 1868; Ex parte Sotting, In 
re Stratton, 25 Ch. D. 148, in 1883. 
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[In Spalding v. Ruding (m), in 1843, Spalding sold wheat to 
Thomas, who pledged the bill of lading with Ruding for 1,0002., 
indorsing it to him. Thomas became bankrupt, without paying for 
the wheat Spalding then stopped the wheat in transitu but al- 
lowed Ruding to get possession of it, giving him notice that he 
claimed the balance of the proceeds after Ruding had satisfied his 
claim for 1,000*. and charges; and Lord Langdale, M. R, held that 
he was so entitled. Ruding had claimed to hold the balance over 
the 1,0002. in satisfaction of a general balance between himself and 
Thomas (w). 

In Ex parte Griding, Davis and Co. (o), in 1880, Golding and 
[*408] Co. sold to Knight and Son goods for 3662., which *Knight 
and Son resold to Taylor and Co. for 370.: neither sums were paid; 
Knight and Son stopped payment, and Golding and Co. stopped 
the goods in transitu. It was held in the Court of Appeal that the 
trustee in bankruptcy of Knight and Son was entitled to the dif- 
ference between those two sums, and Golding and Co. to the 3662. 

And in Ex parte Falk, In re Kiell ( p), in the Court of Appeal 
in 1880, reported in the House of Lords as Kemp v. Falk (q), in 
1882, Kiell purchased salt from Falk to be shipped at Liverpool for 
Calcutta ; Kiell gave his acceptance for the price, and the bill of 
lading was handed to him and indorsed by him to the Bank of 
Scotland for an advance. Wiseman, Mitchell and Co., who acted 
in this matter as Kiell' s agents in Calcutta, sold the salt " to arrive" 
to various sub -purchasers. The salt arrive at Calcutta on the 29th 
of July, and on the 30th, Wiseman, Mitchell and Co., to whom the 
Bank of Scotland had forwarded the bill of lading, presented it to 
the shipowner's agents and received in exchange delivery orders 
for the whole cargo. Neither the shipowner's agents, nor Wiseman, 
Mitchell and Co. gave delivery orders to the sub-purchasers; but 
the arrangement was that the sub -purchasers should obtain de- 
livery on producing to the captain receipts for the money paid by 
them in respectrof their sub-purchases. Delivery over the ship's 
side commenced on the 3rd of August, but only a very insignificant 
amount had been delivered up to the 5th. Falk having heard of 
Kiell's insolvency, served on the 27th of July the shipowners in 
Liverpool a notice to stop the salt in transitu. On the 31st of July 
the shipowners telegraphed to the agents in Calcutta to stop it, and 
on the 2nd of August Falk telegraphed to the same effect to his 
agents. The cargo was delivered to the sub- purchasers, the pro- 
ceeds remitted to the Bank of Scotland, who, after deducting their 
advance, paid the balance to Kiell's trustee. The balance was less 
than Kiell's dishonoured acceptance, and Falk claimed it Both 

(to) Spalding v. Ruding, 6 Beav. 376. 

(n) Country v. Gladstone, in 1868, 6 Eq. 44; 37 L. J. Ch. 492. 

(o) Ex parte Golding, Davis & Co., 13 Ch. D. 628. 

(p) Ex parte Folk, 14 Ch. D. 446. 

(q) Kemp v. Folk, 7 Ap. Ca. 573. 
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the Court of Appeal *and the House of Lords held his claim [MOO] 
to be good. Falk's rights as against the sub -purchasers, even if 
they had paid their money, were not affected by his pledge of the 
bill of lading to the Bank of Scotland, and he could assert those 
rights against the goods or their equivalent, the purchase-money, 
provided he stopped the goods before they had been delivered; and 
he had done so in this case.] 

The transfer of the bill of lading in order to defeat the unpaid 
vendor,s right to stop in transitu, must not only be made for a val- 
uable consideration, but it must be made fairly, and without tha 
person who takes the transfer being aware of such circumstances as 
prevent the assignment from being fair and honest But the trans- 
fer is not unfair merely because it has the effect of devesting the un- 
paid vendor's rights; and therefore in Cuming v. Brown (r), in 
1808, where Jean, the vendor of goods, consigned them to Maine, 
the purchaser, and sent him the bills of lading, and drew on him 
for the price ; and then Maine pledged the bill of lading to Cum- 
ing, who at the time was aware of these facts, but did not know that 
Maine was insolvent; it was decided, that the vendor's right to 
stop in transitu was gone, and that Cuming might maintain trover 
for the goods against the defendant, who in obedience to the ven- . 
dor (Jean) had stopped the goods after Maine failed. Lord Ellen - 
borough said the question was, whether the indorsee took the bill 
without notice ? but he said, " This expression is not to be under- 
stood in the restrained sense contended for, viz., without notice 
" that the goods had not been paid for, but without notice of such 
" circumstances as rendered the bill of lading not fairly and hon- 
" estly assignable. The criterion being, according to Mr. J. Buller 
" in Salomons v. Nissen (s), does the purchaser take it fairly and 
" honestly ? And so understanding that expression, or at any rate 
" understanding the rule of law on the subject, we think that in 
" this case no circumstance appears to have existed at the time of 
"the assignment of *this bill of lading, which should have [*410] 
" prevented the plaintiff from taking it, or which should now ren- 
" der it not available in his hands." 

[In Gilbert v. Guignon (<), in 1872, Forbes and Co., merchants 
in California, agreed to ship a large quantity of corn to Kemp, a 
miller in Devonshire, payment at sixty days' sight against bill of 
lading. They shipped a cargo of wheat for him at the price of 
5,625Z., taking six bills of lading, and drawing six corresponding 
bills of exchange on Kemp each for 5,025Z. On the 12th of Sep- 
tember they pledged three indorsed bills of lading together with 
three of the drafts with the Bank of British Columbia, the nominal 
defendants, and on the same day, but as the evidence showed by 
mistake, they sent to Kemp, together with the invoice, one of the 

(r) Cuming v. Brown, 9 East, 506. 
h) Salomons v. Nimen, 2 T. R. 674. 
(/) Gilbert v. Guignon, 8 Oh. A p. 16. 
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other bills of lading indorsed in blank, which Kemp on the 11th of 
October pledged with the West of England Banking Company, the 
plaintiffs. The three bills were presented to Kemp with the bills ' 
of lading attached, and were accepted by him but dishonoured. 
The Bank of British Columbia then obtained possession of the 
cargo on the receipt of an indemnity from Forbes and Co. The 
West of England Banking Company claimed the cargo, alleging 
that they were the first indorsees of one of a Bet of bills of lading, 
and that the Bank of British Columbia had notice at the time of 
•the pledge that Forbes and Co. had parted with the control of the 
cargo. The judgment of Lord Selborne, L.C., is not reported ver- 
batim, but his Lordship dismissed the plaintiffs' appeal on the 
ground that Forbes and Co.'s inadvertence had not been the means 
of deceiving them. 

Nor is the indorsee for value affected by any equity arising out 
of the agreement between the original vendor and the indorser, of 
which he has no notice; thus, in Henderson v. The Qomptoir d'Es- 
compte de Paris (w), in 1873, the plaintiff shipped goods to Lyall, 
[*41l] Still and Co., who were to sell them *and appropriate the 
proceeds to meet his draft against the goods, instead of doing so, 
Lyall, Still and Co. indorsed the bill of lading to the defendants to 
whom they were indebted. . The plaintiffs sought to have it de- 
clared that the defendants held 'the proceeds of the sale of the 
goods in trust for them, but the Privy Council dismissed the plain- 
tiff's appeal. 

In the case of Meyerstein v. Barber (x), in the House of Lords, 
in 1870, the rights between each other of bond fide pledgees of bills 
of lading in three parts were discussed. Cotton had been consigned 
to London under a bill of lading, making it deliverable to the ship- 
per or assigns on payment of freight, and bills of exchange drawn 
against it had been discounted by the Chartered Bank of India, who 
held the bill of lading as security. The cotton arrived in London, 
and Abraham, who had succeeded the consignees in their business, 
had the goods landed at a sufferance wharf and entered in his name 
in the wharfinger's books as importer, where they lay under a stop 
for unpaid freight 

On the 4th of March Abraham obtained the bill of lading from 
the Chartered Bank, giving his cheque for it (y), and pledged it* 
with the plaintiffs for an advance of 2,500/., the plaintiffs asked 
for the " other " copy, and Abraham promised to send it to them, 
and did send the second copy later on. On the 6th and 7th of May 
he pledged the third copy with the defendants, who subsequently 
obtained possession of the cotton. Both the plaintiffs and the de- 

(u) Henderson v. The Comptoir d'Escompte de Paris, L. R..5 P. C. 253; 42 L. 
J P C 60 

(x) Meyerstein v. Barber, L. R. 2 C. P. 38, 661 4 E. & I. App. 317 ; 36 L. J. C. 
P. 48, 289; 39 L. J. C. P. 187. 

(y) See 2 C. P. 47. 
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fendants were pledgees for value without any notice of Abraham's 
fraud. One question was whether there could be a valid pledge of 
goods lying in a warehouse where the pledgee neither obtained a 
warrant or actual delivery (z). The plaintiffs obtained a verdict, 
and the Court of Common Pleas held that the bill of lading held by 
the plaintiffs was the symbol of property in the cotton, and its de- 
livery to the plaintiffs operated as a delivery of the cotton itself. 
Erie, C. J., said the bill of lading at the date of the *fisrt [*412] 
pledge was not extinct, for although the cotton had been landed, 
it had not been delivered according to the bill of lading, and " if 
" Abraham had given a delivery order without the bill of lading, the 
" the wharfinger, as I read the evidence, would not have obeyed it 
" but would have withheld the cotton until the bill of lading was 
"produced." Willes, J., said, " I think the bill of lading remains 
" in force at least so long as complete delivery of possession of the 
" goods has not been made to some person having a right to claim 
" them under it. This judgment was affirmed in the Court of Ex- 
chequer Chamber and in the House of Lords, where Lord West- 
bury's judgment is highly instructive. He said (a), "There can be 
" no doubt, therefore, that the first person who for value gets the 
" transfer of a bill of lading, though it be only one of a set of three 
"bills, acquires the property; and all subsquent dealings with the 
" other two bills must in law be subordinate to that first one, and 
" for this reason, because the property is in the person who first 
"gets a. transfer of the bill of lading. It might possibly happen 
"that the shipowner having no notice of the first dealing with the 
" bill of lading, may, on the second bill being presented by another 
"party, be justified in delivering the goods to that party. But 
" although that may be a discharge to the shipowner, it will in no 
" respect effect the legal ownership of the goods, for the legal owner- 
" ship of the goods must still remain in the first holder for value of 
" the bill of lading, because he had the legal right in the property." 

On the subject of the carrier's liability see the judgment of Dr. 
Lushington in the ' Tigress ' (6), which Mr. Benjamin seems to con- 
sider doubtful law (c), and the remarks of Lord Westbury in the 
case of Meyer stein v. Barber (d). 

In Glyn, Mills and Co. v. The East and West India Dock Co. (e), 
VL the House of Lords in 1882, Cottam, Morton and *Co., [*413} 
as consignees of sugar and holders of the bill of lading in three 
parts, making the sugar deliverable to themselves or their assigns, 
applied to and obtained from the plaintiffs an advance on deposit- 
ing as security the first of the set of bills. The sugar arrived, and 

(z) See Willes, J. >s judgment, L. R. 2C. P. 52 ; 36 L. J. C. P. 57. 

(a) 4 E. & I. App. 335 ; 39 L. J. C. P. 195. 

(b) The Tigress, 32 L. J. Ad. 97. 

(c) Benjamin on sales, 2nd. ed., p. 719. 

(d) Meyerstein v. Barber, 4 E. & I. App. 336 ; 39 L. J. C. P. 195. 

(e) Glyn v. The East and West India Dock Co., 5 Q. B. D. 129 ; 6 Q. B. D. 475 
7 Ap. Ca. 591 ; 49 L. J. Q. B. 303 ; 50 L. J. Q. B. 62 ; 52 L. J. Q. B. 146. 
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Cottam, Morton and Co. entered the goods at the Custom House, 
and the captain landed the goods with the defendants under a 6top 
for freight. Cottam and Co. handed the defendants another set of 
bills, and the defendants then entered the sugar in their books in 
the name of Cottam and Co. The freight was subsequently paid, 
and Williams and Co. obtained possession of the sugar under an 
order from Cottam and Co. Cottam and Co. then became insolvent, 
and this action was brought by the plaintiffs as indorsees for value 
for an alleged conversion of the goods. The case was tried before 
Field, J. (/), in 1880, who gave a judgment for the plaintiffs which 
was reversed by the majority of Judges in the Court of Appeal (gr), 
Brett, L. J, being of opinion that that judgment should be affirmed, 
Bramwell and Raggally, L. JJ., being of a contrary opinion. And 
the House of Lords (h) affirmed the Court of Appeal. Bramwell, 
L. J., said, " In my opinion, in such cases- as these as a rule, where 
" there are no special circumstances, a wharehouseman receives the 
" goods from the ship or ship's captain on the terms of holding 
"them for the ship till the freight is paid, and then and thence- 
" forth of holding them to deliver to such person as the shipowner 
"or captain would have been justified in delivering them to under 
" the bill of lading. This is Mr. Justice Willes' opinion in Meyer- 
" stein v. Barber (t) * * * I cannot think that the warehouseman 
" undertakes a different duty to thatx>f the shipowner. * * * Then 
" would the captain of the ship have been justified in delivering 
" these goods to Cottam and Co. on*production of their bill of lading 
" and tender of the freight? I cannot bring myself to say he would 
"not." 

[*414] *The view taken by Brett, L. J., was that the defendant 
held the goods for, and was bound to deliver the goods to the real 
owner, the holder of the bill of lading, i. e. the plaintiffs. 

Lord Cairns said, "the dock company are under no higher liability 
"then the shipowner himself would have been, and on the other 
"hand, they are not under any lower or less liability." This also 
was the view of Lord Blackburn, who added that the captain's con- 
tract is to deliver to the assignee, not of the goods, but of the bill 
of lading.] 



(/) 5 Q. B. D. 129 ; 49 L. J. Q. B. 303. 
(g) 6 Q. B. D. 475 ; 50 L. J. Q. B. 62. 
A) 7 Ap. Ca. 591 ; 52 L. J. Q. B. 146. 
(i) Meycrstein v. Barber, L. R. 2 C. P. 49 ; 36 L. J. C. P. 56. 
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♦CHAPTER n. [*415] 

DOCK WARRANTS, DELIVERY ORDERS, FACTORS. 

There have been some attempts made to give the same effect to the 
indorsement of dock warrants, wharfingers' receipts, delivery orders, 
and similar documents, as is given to the indorsement of a bill of 
lading. 

Those documents are generally written contracts, by which the 
holder of the indorsed document is rendered the person to whom the 
holder of the goods is to deliver them, and in so far they greatly 
resemble bills of lading ; but they differ from them in this respect, 
that when goods are at sea the purchaser who takes the bill of lad- 
ing has done all that is possible in order to take possession of the 
goods, as there is a physical obstacle to his seeking out the master 
of the ship and requiring him to attorn to his rights ; put when the 
goods are on land, there is no reason why the person who receives 
a delivery order or dock warrant should not at once lodge it with 
the bailee, and so take actual or constructive possession of the 
goods. There is, therefore, a very sufficient reason why the custom 
of merchants should make the transfer of the bill of lading equiva- 
lent to an actual delivery of possession, and yet not give such an 
•effect to the transfer of documents of title to goods on shore. 

Besides this substantial difference between them, there is the 
more technical one that bills of lading are ancient mercantile docu- 
ments which may be subject to the law merchant, whilst the other 
-class of documents are of modern invention, and no custom of mer- 
chants relating to them has ever been established. 

*In Spear v. Travers (a), in 1815, before Gibbs, C. J., at [*416] 
Nisi Prius, the special jury are reported to have observed ; — " that 
" in practice, the indorsed dock warrants and certificates are handed 
" from seller to buyer as a complete transfer of the goods ;" and 
there is no doubt that such is the fact, but the observation was no 
-part of their verdict, and if it was meant as an expression of opinion 
that the transfer of the dock warrant was equivalent to a delivery 
of possession of the goods, it was quite irrelevant to the case before 
them. The facts were, that the defendants sold sugar to Meaby, 
and handed him the dock warrants. Meaby paid them. Then 
Meaby sold the sugar to Greaves, and handed him the dock war- 
Tants, and Greaves accepted drafts for the price. Then Greaves 
transferred the dock warrants to Spear, who advanced him 2,000Z. 
on the security of it Then Greaves failed, and his acceptances 
were dishonoured. The goods all this time stood in the name of 
the defendants, and they by a false statement to the dock company, 
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that the original dock warrant was lost, obtained a duplicate under 
which they got the goods. Spear brought trover, and Gibbs* C. J., 
said; — "I think the defendants had no right to stop the goods. 
'' They had been paid for them. This is an improper attempt on 
"their part' to assist Meaby. They have not got possession of the 
"goods by the exercise of any right to stop in transitu, but by a 
"falsehood. I am of opinion, that the plaintiff to whom the certifi- 
"cate was transferred for a valuable consideration, is entitled to 
"recover." The only point decided in that case was, that Spear 
had a legal property sufficient as against a wrong doer, and it is 
clear that a sale to him would have given him such a property if 
there had been no dock warrant in existence. There may, perhaps, 
be a difference as to the effect of a pledge without delivery of pos- 
session, but that distinction does not seem to have been made in 
Spear v. Travers (a). 

[*417] In Zwinger v. Samuda (6), in 1817, the facts were, that ♦Roe- 
buck pledged goods lying in the docks, with Samuda, and the goods- 
were transferred into Samuda' s name. Then Roebuck sold the 
goods to Zwinger. Roebuck applied to Samuda for the dock war- 
rants, and he refused to give them until he was paid off his ad- 
vances. Roebuck by a false pretence, (to which Zwinger was no 
party), got him to take a worthless cheque in payment of his ad- 
vances, and to indorse the dock warrant to Zwinger, who thereupon 
paid Roebuck the price of the goods. . As soon as Samuda discov- 
ered the trick, he countermanded the delivery order, and seized the 
goods. Zwinger brought trover and recovered. Sir James Allen 
Park, at Nisi Prius, seems to have likened the indorsement of dock 
warrants to that of bills of exchange, and on a motion for a hew 
trial, he seems to have thought they were like bills of lading at 
least ; but Burrough, J., said: — "I hope it will be understood that 
"the Court does not proceed upon any thing like a custom in this 
" case. * * * The defendant has been paid for the goods, for 
" Roebuck and the defendant are one. * * * Who is it who 
" credits Roebuck but the defendant ? We therefore have the con- 
" tract of sale and the payment complete, which transfer the prop- 
" erty, and though there also exists in the case this document, what 
"difference does it make? it does not invalidate the sale." 

In Lucas v. Dorrien (d), in 1817, the owner of sugar pledged the 
dock warrants with the defendants. Some time after the pledge 
the defendants lodged the dock warrants which had been indorsed 
to them, and the company assented to the transfer. The next day 
the pledger became bankrupt His assignees brought trover. No 
question could arise upon the negotiability of the dock warrants, as 
the delivery was executed before the bankruptcy; but though the- 

(a) Spear v. Travers, 4 Camp. 251, but see ante, p. 387. 

(b) Zwinger v. Samuda, 7 Taunt. 265. 
(d) Lucas v. Dorrien, 7 Taunt. 278. 
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point did not arise, both Dallas* J. and Park, J. intimated an opinion 
that the dock warrants were negotiable by some custom of trade. 

In Keyser v. Suse (e), in 1818, the question arosa The unpaid 
vendor gave the purchaser the dock warrants, and he *trans- [*418] 
ferred them by way of pledge, to Keyser the plaintiff. Before 
Keyser notified this transfer to the dock company, the purchaser 
failed, and the original vendor gave notice of countermand to the 
dock company. Keyser brought trover. Dallas, J., at Nisi Prius, 
intimated a strong opinion that the transfer of the dock warrant 
for value put an end to the vendor's right to stop in transitu, and 
directed a verdict subject to leave to enter a nonsuit The parties 
however compromised the case. 

It is to be observed that these authorities amount to no more 
than expressions of opinion at Nisi Prius, by two learned Judges, 
Park, J. and Dallas, J., which are too little to establish a custom 
the effect of which is not to put a construction upon the intention 
of the parties, or the meaning of the documents of title, but to give 
an effect to them different from that which at common law they 
would have. 

There does not seem to be any ground for maintaining that the 
vendor, who has given a delivery order to a purchaser from him, is 
thereby precluded from setting up his rights as against third 
parties, who may have made advances on the faith of the . delivery 
order. He cannot set up any case inconsistent with the document 
which he has given to his purchaser, and on which he has allowed 
him to get credit. He cannot therefore deny, that the person to 
whom he has handed the delivery order had a right to obtain pos- 
session. • But this is so far from being inconsistent with the case 
of one who is stopping in transitu, that it is a necessary and essen- 
tial ingredient in it. He can exercise no right to stop the goods in 
transitu, unless the purchaser had a vested right both of property 
and possession, defeasible on his insolvency, and it is impossible to 
say that the possession of a delivery order imports any thing more 
than this. 

It is therefore submitted, that the indorsement of a delivery 
order, or dock warrant, has not (independently of the Factors Acts) 
any effect beyond that of a token of an authority to receive posses- 
sion. 

[In Jenkyns v. Usborne (/), in 1844, Hunter and Coventry 
*of London, had agreed to purchase a certain quantity of [*419] 
beans from Lloyd of Leghorn. Lloyd consigned to them a much 
larger quantity, and the plaintiff, who was Lloyd's London agent, 
agreed to take the excess from them and paid for it Lloyd had 
made out a bill of lading for the entire quantity and sent it through 
the plaintiff to Hunter and Coventry, and they gave to the plaintiff 
a delivery order addressed to the captain for the excess quantity in 

(e) Keyser v. Suse, Gow. 58. 

(/) Jenkyns v. Usborne, 7M. &G. 678; 13 L: J. C. P. 196. 
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these words, " Please deliver to the bearer 1,442| sacks of beans, 
ex Agnes, Hunter and Coventry." The plaintiff then sold the beans 
to Thomas, and handed him the delivery order. Thomas gave his 
acceptances in payment, and then pledged the order with the de- 
fendant. Thomas stopped payment, and as soon as the ship arrived 
the plaintiff instructed the captain not to deliver the beans. The 
captain delivered the beans belonging to Hunter and Coventry to 
them, and the remainder to the defendant The plaintiff obtained 
a verdict, which was upheld. Tindal, C. J., saying, " Thomas was 
" not in possession of the bill of lading: he had only an order on 
" the captain to deliver the goods on arrival " (g). 

In Farina v. Home (h), in 1846, the agent of a foreign consignor 
warehoused goods and handed the delivery warrant to the defen- 
dant, the purchaser-, who kept it ten months, but eventually refused 
to pay for the goods. The action was for goods sold and delivered, 
the defendant contending that there had been no delivery. At the 
trial the plaintiff obtained a verdict, but the Court of Exchequer 
granted a new trial, and Parke, B., said: " The delivery and receipt 
" of the warrant was not in effect the same thing as the delivery 
" and receipt of the goods. * * * This warrant is no more than an 
" engagement by the wharfinger to deliver to the consignee, or any 
" one he may appoint" 

The case of M'Ewan v. Smith (i), was heard on appeal in the 
[*420] House of Lords in 1849 from the Court of Session. *Smith 
and Co., the vendors, instructed Alexander to place certain sugars 
in Little's warehouse. Little entered them as "Received from 
James Alexander for J. and A. Smith." Smith and Co. then sold 
the sugar to Bowie and Co., and gave them a delivery order on 
Alexander. Bowie and Co. took no steps to get possession of the 
sugar, but sold it to M'Ewan and Co. and handed them the delivery 
order on Alexander. On the 19th of September, Alexander had 
written to Smith and Co., giving them a statement of the weight of 
the sugar, of his Warehouse and delivery charges. The statement 
of the weights was headed " Weights of forty-two hhds. of sugar, 
&a, delivered Messrs. James Bowie and Co." On the 25th of Sept- 
ember M'Ewan and Co. sent to Alexander's office, and there pro- 
duced the original deliverysprder on Alexander which Bowie and 
Co. had given them. A clerk of Alexander's then made this entry 
in a book in which the weights were entered when weighing over, 
"Delivered to Messrs. M'Ewan and Sons," and gave them a note in 
the following form, " Deliver to Messrs. William M'Ewan and Sons 
42 hhds. sugar." At the date of the trial the latter word "deliver" 
had been altered into "delivered." On the 26th of September 
Smith and Co. heard of Bowie and Co.'s insolvency, and instructed 
Alexander to take steps to stop delivery, and on the 27th Alexander 

(g) But see now 40 & 41 Vict. c. 39, s. 4. 
(h) Farina v. Home, 16 M. & W. 119; 16 L. J. Ex. 73. 
(*) M'Ewan v. Smith, 2 H. L. R. 309; 13 Jar. 265. 
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removed the sugar to another warehouse. The Court of Session 
gave judgment for the vendors, and was affirmed in the House of 
Lords. It was argued for M'Ewan and Co. that the delivery to 
them of the delivery order had the same effect in destroying the 
vendor's right to resume possession that the delivery of a bill of 
lading would have had, but the House of Lords dissented from that 
view. Nor did the House of Lords consider that the sugar had been 
constructively delivered by means of the memorandum. Lord Cot- 
tenham, L.C., said: " The memorandum did not constitute a de- 
" livery, for they " (the sugars) were not in the hands of Alexander, 
" by whom the document was given, but in those of the warehouse- 
" men Messrs. Little, to whom the order was directed. It was not 
the acknowledgment, of a fact done by the person who *made [*421] 
"the acknowledgment, but was an order to a third person, who 
" might or might not think fit to execute it" 

In Gunn v. Bolckow, Vaughan and. Go. (k), in 1875, the defend- 
ants contracted to manufacture rails for the Aberdare Iron Co., the 
contract stating " payment to be made by buyer's acceptance of 
seller's drafts at six months date, against inspector's certificate of 
approval and wharfingers's certificate of each 500 tons being 
stacked ready for shipment" The rails were made, and the inspec- 
tor and wharfinger gave their certificates, the wharfinger's being in 
the terms following, " I hereby certify that there are lying at the 
works of Bolckow, Vaughan and Co. 500 tons of iron rails which 
are ready for shipment" The certificates were from time to time, 
as the iron was ready, delivered to the Aberdare Co. in exchange 
for their acceptances. The Aberdare Co. pledged them with Toms, 
and subsequently became insolvent; Toms died, and his administra- 
tor claimed a lien on the rails for the sum advanced. The Court of 
Appeal, consisting of James and Mellish, L.JJ., held that the de- 
fendants' rights as unpaid vendors, were not affected by the deal- 
ings with the certificates. It is obvious in this case, that the docu- 
ments were merely statements that the iron was ready for delivery; 
and were not made by the vendors. They were not documents in 
which the vendors promised that the iron should be delivered by 
them to the holders, as in the next case, viz., Farmiloe v. Bain (I). 
Nor were they documents given by the vendors authorising the 
holders to obtain delivery of the goods from some warehouseman, 
as in Jenkyns v. Usborne (m), so that it could not even have been 
argued that it was a case of the vendor having undertaken not to 
exercise his right to stop the goods. The only way in which the 
plaintiff could make a case was by attempting to show that there 
was a custom in the trade to treat these certificates as if they were 
such documents. But Mellish, L. J., pointed out very clearly that 
♦even if that were so, although it might be very good evi- [*422] 

k) Gunn v. Bolckow, Vaughan & Co., 10 Ch. Ap. 491; 44 L. J. Ch. 732. 
I) Farmiloe v. Bain, 10 C. P. D. 445; 45 L. J. C. P. 264. 
wi) Jenkyns v. Usborne, 7 M. & G. 678; 13 L. J. C. P. 196. 
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dence of an equitable charge between the pledgor and pledgee/ it 
could not possibly affect the vendor's rights. He said : " The 
" vendor, having agreed by his contract that he would give the 
" wharfinger's certificate in order that the purchaser may have evi- 
" dence that the goods have been actually made, and now are actually 
" ready to be shipped, cannot help giving the certificate ; and how 
" the fact of his giving that certificate, which does not profess to 
" be negotiable, and does not profess to require the delivery of the 
" goods to order or to bearer, or anything of the kind, can affect 
" his lien as vendor, merely because the purchaser chooses to bor- 
" row money on the faith of it, I am at a loss to conceive." 

In the case of Farmiloe v. Bain (n), in 1876, the defendants 
sold to Burrs and Co., 100 tons of zinc, giving them four documents 
each in the following words : " We hereby undertake to deliver to 
your order indorsed hereon twenty- five tons merchantable sheet 
zinc, off your contract of this date." Burrs and Go. then sold fifty 
tons of the zinc to the plaintiffs, and indorsed to them two of those 
documents. The plaintiffs gave their acceptances for the price. 
Burrs and Co. then became insolvent, not having paid for the zinc, 
and the Gourt, consisting of Brett, Archibald, and Lindley, J J., 
held that these documents did not amount to a representation that 
the goods were the goods of Burrs and Co., freed from the unpaid 
vendor's lien, and that the unpaid vendors might set up their lien. 
Brett, L. J., said " It is admitted that the document in question is not 
" known document amongst merchants; therefore the Court must 
" look at it as they would at any other ordinary written instrument. 
" So looking at it, it obviously contains no representation of any 
" fact, and the plaintiffs had no right to rely upon it as such a 
" representation ; and consequently they do not bring themselves 
" within either of the propositions as to estoppel, which I ventured 
[*423J " to lay down in Carr v. L. & N. W. Ry Co. (o), *and to 
" which I still adhere. It was a mere undertaking or contract be- 
" tween the plaintiffs and their immediate vendees." 

In the Imperial Bank v. The London and St Katherine Docks 
Co. (p), in 1877, Messrs. Carter sold 18 casks of gum sandrac, lying 
at the defendant's docks, to Dalton, a broker, who purchased for 
undisclosed principals. Messrs. Carter signed a delivery order ad- 
dressed to the defendants, requiring delivery to Dalton' s order. 
Dalton's undisclosed principals wereBrousson and Co., and Dalton 
indorsed the delivery order to them, and they pledged it with the 
plaintiffs, who deposited it with the defendants. But the defend- 
ants gave no delivery warrant, and had done nothing amounting to 
an attornment to the plaintiffs. When Dalton discovered that 
Brausson and Co. were insolvent, he sent a cheque for the price of 

(n) Farmiloe v. Bain, 1 C. P. D. 445 ; 45 L. J. C. P. 264. 
(o) Carr v. L. & N. W. By. Co., 10 C. P. 310 ; 44 L. J. C. P. 113. 
(p) Imperial Bank v. London & St. Katharine Docks Co., 5 Ch. D. 195 ; 46 L. 
J. Ch. 335. 
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the gum to Messrs. Carter, and at about the same time sent a clerk 
to the defendant's offices and obtained from the defendants a war- 
rant for the goods in the name of Messrs. Carter. Dalton then sent 
the warrant to Messrs. Carter, who indorsed it to him (and gave 
him a second delivery order). Jessel, M. R, held that the effect of 
the indorsement to the plaintiffs was to authorise them to obtain 
delivery of the goods, and, if they had done so, or if they had ob- 
tained a constructive delivery by getting the dock company to hold 
as their bailees, there would have been an end of the matter; but 
they had not done so, their title had not been recognised by entry 
in the defendant's books, and therefore the unpaid vendor's lien had 
not been discharged. 

In the Merchant Banking Co. v. The Phoenix Bessemer Steel Co. 
(4), in 1877, the defendants contracted to make and sell to Smith 
and Co. 5000 tons of steel rails free on board at Liverpool. From 
time to time, as portions of the rails were ready to be forwarded, 
the defendants gave Smith and Co. warrants in the following form: 
— " The under-mentioned *iron will not be delivered to any [*424] 
party but the holder of this warrant. Phoenix Bessemer Steel 
Company, Limited. No. 88. Dec. 19, 1874 Stacked at the works 
of the Phoenix Bessemer Steel Company, The Ickles, Sheffield. 
Warrant for 403 tons steel rails. Iron deliverable (f. o. b.) to 
Messrs. Gilead A- Smith and Co. of London, or to their assigns by 
indorsement hereon." Then followed the particulars of the rails, 
and the words, "to be delivered free on board at Liverpool." 
Together with each warrant, the defendants sent an invoice in the 
following form: — "Messrs. Gilead A. Smith and Co., London. 
Bought of the Phoenix Bessemer Steel Company, Limited, stacked 
on these works to your order, to be delivered f. o. b. at Liverpool 
according to your instructions." Then followed the particulars of 
the rails. Smith and Co. pledged the warrants with the plaintiffs, 
and became insolvent The defendants claimed a lien as against 
the plaintiffs, as unpaid vendors. Evidence was given at the trial 
that by warrants such as these, which stated the iron to be delivera- 
ble to the purchasers or their assigns by indorsement, it was un- 
derstood that the unpaid vendor had given up his Hen. Jessel, M. 
R., held that the custom had been proved, that a person giving 
such a warrant must be taken to know the custom, and virtually 
tells the trade, when he issues the warrant, that the goods are free 
from the vendor's lien. His Lordship also stated that in the par- 
ticular circumstances of this case, the defendants must have known 
that the warrants were intended to be used for the special purpose 
of pledging, and could not, therefore, be heard to set up their lien 
against the plaintiff's (r). 

In all these cases there is no question about the proporty, whether 

(q) Merchant Banking Co. v. Phoenix Bessemer Steel Co., 5Ch. D. 205; 46 L. J. 
Ch. 418. 

(r) See also Dixon v. Bovill in 1856, 3 McQueen, 1. 
20 CON. OF SALE. (2177) 
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it be each as a vendee or a pledgee has, having passed to the plain- 
tiff. That is admitted. The question is, can the unpaid vendor, 
' notwithstanding that the property has passed, stop the goods in 
transitu, or, what is much the same thing, refuse to make delivery? 
[*425] It does not seem to be capable of argument, that the ♦in- 
dorsement of delivery of- a delivery order or warrant would operate 
as a matter of law in the same way that the delivery or indorse- 
ment of a bill of lading would do, to determine the unpaid ven- 
dor's right to stop the goods or withhold delivery. 

Nor can it be said that the vendor's rights to withhold delivery 
from the holder are destroyed by reason of the indorsement opera- 
ting as an assignment to him of the vendee's contract with the ven- 
dor, for such an assignment would, unless there was an express 
agreement to the contrary, be subject to equities between the ven- 
dor and vendee, and one of these equities would be the vendor's 
right to stop the goods. 

If, then, the vendor's rights to withhold delivery from the holder 
are gone, the question seems to resolve itself into this: Has the ven- 
dor represented to the person holding the warrant or delivery order 
that, as against him, he has waived his lien? Has he estopped 
himself from exercising his right to stop the goods ? 

And in considering these cases, the distinction must be borne in 
mind between the case where the vendor makes a promise to the 
vendee to deliver the goods to him, or to some one named by him, 
and the case where the vendor makes a promise to* the vendee, and 
also makes a promise to every one into whose hands the order or 
warrant may come, to deliver the goods to the holder. In the first case, 
the promise made is made to the vendee, and not to the holder: in the 
second, it is made to the vendee, and also to the holder. 

If this be the correct view, it seems to be a question of fact in 
each case whether the representation, supposing the document to 
contain one, was made to the holder or not. 

In the last case, The Merchant Banking Go. v. The Phoenix Bes- 
semer Steel Co. («), it seems to have been proved that the represen- 
tation had been so made. 

And in Farmiloe v. Bain (£), there appears to have been no such 
[*426] representation, for, as Brett, L.J., said, "It is admitted *that 
" the document in question is not a known document amongst mer- 
chants" (u).] 

It only remains to observe, that the Factors Acts seem not to be 
applicable to the case of a purchaser who, as such, is possessed of 
delivery orders or other documents of title to the goods which he 



(s) Merchant Banking Co, v. Pliaenix Bessemer Steel Co. 5 Ch. D. 205; 46 L. J. 
Ch. 419. 

(t) Farmiloe v. Bain, 1 C. P. D. 445; 45 L. J. C. P. 264. 
(tt) A memorandum of the terms on which a wharfinger's warrant was 
> pledged does not require to be registered as a bill of sale, In re Cunningham, 28 
Ch. D. 632. 
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has bought, and consequently that the unpaid vendor's rights of 
stoppage in transitu, and his analogous rights of countermanding 
the authority to deliver, remain such as they were before the pass- 
ing of these Acts (x). 

[The main object of these Factors Acts was to secure a bond fide 
purchaser or pledgee who had made advances to a factor known to 
be such, either on the security of the goods themselves or of the 
documents of title to the goods, against the real owner. The re- 
marks of Willes, J., in the course of his judgment in Fuentis v. 
Montis (y), show very distinctly what were the objects sought to be 
attained He said the question is, " How far a person who is not 
" the real owner of goods, bat who appears to the world, or rather 
" to those who deal with him, as owner, and who deal with 
" him on the faith of his apparent ownership, should be allowed to 
" confer upon a third person a greater title than he himself has. 
" * * * Every one is agreed that with respect to the ordinary cur- 
" rency, and bills of exchange whilst running, a person who receives 
" them bond fide and for value is entitled to hold them, notwith- 
standing any intirmity of title in the person from whom he 
obtains them (z). That, however, is far from being so as to 
•* ordinary merchandise;" and after referring to the exceptional 
cases of sales in market overt and the sale of goods under circum- 
stances in which the owner might have rescinded the contract on 
the ground of the buyer's fraud, and to the case where the owner 
had clothed an agent with an apparent authority to deal with the 
goods, *he continued, " These instances, however, are ex- [*427] 
" ceptional to the rule, that no man can give a better title to goods 
" than he has himself, and that the real owner is not bound except 
" to the extent of an interest which he has parted with or an au- 
" thority which he has given. Now, the result of that state of the 
" law with respect to agents employed to sell, led to the course of 
" legislation which is known by the general description of the Fac- 
" tors Acts; because it was held by the Courts of Law that the case 
"of a pledge of goods by a factor intrusted with the possession of 
" goods, and authorised to sell them, fell within the general rule, to 
" which the instances above enumerated are exceptions, and that it 
" did not fall within the exceptions by reason of a pledge being an 
" ordinary and accustomed transaction to be entered into by a per- 
" son intrusted as agent to sell, or perhaps more properly by reason 
" of the Courts of Law having treated a pledge as being out of the 
" scope of an authority to sell. The Legislature seem to have con- 
" sidered that to be too narrow a view of the proper scope of the 
" authority of an agent to sell; and they were no doubt induced to 
" think so by reason of the altered mode of conducting mercantile 
" transactions in modern times, and because it had become a usual 

(x) But see now 40 & 41 Vict. c. 39, s. 4 and s. 5, post, pp. 442 and 439. 
\y) tuente* v. Montis, L. R. 4 C. P. 93; 38 L. J. C. P. 95. 
(*) See ante, p. 170. 
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" and accustomed course for factors intrusted with goods for sale, 
" to make advances to their principals, either in money or by the 
" Acceptance of bills against their consignments, and to keep them- 
" selves in funds by repledging the documents of title with bankers 
" or other money dealers." 

Lord Blackburn, in the case of Cole v. The North- Western Bank 
(a), said, "The general rule of law is, that where a person is de- 
" ceived by another into believing he may safely deal with prop- 
" erty, he bears the loss, unless he can show that he was misled by 
" the act of the true owner. The Legislature seems to us to have 
" wished to make it the law, that, where a third person has en- 
trusted goods, or the documents of title to goods, to an agent, 
" who in the course of such agency sells or pledges the goods, he 
[*428] " should be *deemed by that act to have misled any one who 
" bond fide deals with the agent and makes a purchase from or an 
" advance to him without notice, that he was not authorised to sell 
" or to procure the advance." 

The factor's power chiefly depended upon the 2nd section of 8 
Geo. 4, c. 94, by which it was in substance enacted], that any per- 
son entrusted with, and in possession of any document of title to 
goods, shall be taken to be the true owner of the goods, so far as to 
give validity to any contract made by him for the sale or pledge of 
the goods to a person who has not notice that he is not the actual 
and bona fide owner (b). 

The meaning of the word " intrusted " in this section, which word 
occurs in all the Factors Acts, was much considered in two import- 
ant causes, Phillips v. Huth (c), and Hatfield v. Phillips (d), arising 
out of the following transaction. Phillips was the owner of two car- 
goes of tobacco, and he placed the bills of lading in the hands of War- 
wick, as his factor, for sale. The bills of lading were indorsed to 
Warwick. The goods arrived, and were deposited in the dock ware- 
houses in the name of Warwick, the indorsee of the bill of lading. 
Warwick, 4 in consequence of being the indorsee of the bill of lad- 
fa) Cole v. The North-Western Bank, L. R. 10 C. P. 372; 44 L. J. C. P. 242. 
\b) [The words of the second section of 6 Geo. 4, c. 94, are, " Any person 
14 * * intrusted with and in possession of any bill of lading, India warrant, 
"dock warrant, warehouse-keeper's certificate, wharfinger's certificate, war- 
41 rant or order for delivery of goods, shall be deemed and taken to be the true 
"owner * * of the goods, * * described and mentioned in the said * * 
" documents, * * so for as to give validity to any contract or agreement 
" * * made or entered into by such person * * with any person * * 
"for the sale or disposition of the said goods, or for the deposit or pledge 
"thereof * * as a security for any money or negotiable instrument * * 
" advanced or given by such person * * upon the faith of such several doc- 
" nmenta * * , or otherwise that such person * * so intrusted as afore- 
"said is * * not the actual and bond fide owner * * of such goods * * 
"so sold or deposited or pledges as aforesaid."] 

(c) Phillips v. Huth, 6M.&W. 572. 

(d) Hatfield v. Phillips, 9M.&W. 647, in 1842, 14 M. & W. 665; 12 CI. &F. 
343. 
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ing, and the person in whose name the goods were deposited, was 
enabled to have dock warrants made out in his own name. He did 
do so, not for the purpose of selling the goods for the owner, but 
with the fraudulent purpose *of raising money for himself. [*429] 
He pledged some of the dock warrants with Huth, and others with 
Hatfield, for large sums of money. Hatfield and Huth, respec- 
tively, bond fide believed that Warwick was the owner of the goods. 
The two actions were to try whether the pledges were valid or not 
as against Phillips. 

Phillips v. Huth (e) was first tried in 1839, before Gurney, B., 
and the jury found a verdict for the defendant The Court of Ex- 
chequer granted a new trial, on the ground that the pledge was not 
binding on the owner of the goods at common law, and that War- 
wick was not intrusted with the dock warrants within the meaning 
of the Act Parke, B., in delivering the judgment of the Court, 
said, " The principal question is, as to the meaning of the second 
" section of the 6 Geo. 4, c 94, commonly called the Factors Act 
" Before the passing of this Act, or rather of the previous Factors 
" Act, the 4 Geo. 4, c. 83, it was clearly settled, that a factor or 
" agent for sale had no power to pledge, whether he was in posses- 
" sion of the goods themselves, or of the symbol of the goods, and 
" even though the symbol might bear on the face of it some evi- 
" dence of the property being in himself, as in the case of a bill of 
" lading, in which he was the consignee or indorsee. This was in 
" accordance with the general rale, that he who deals with one act- 
" ing ex mandate, can obtain from him no better title than his 
"mandate enables him to bestow. 

"But this rule was thought by some to be attended with hardship 
" on merchants and others dealing with factors, on the faith of their 
" being principals, and the Legislature, by the 4 Geo. 4, first re- 
" laxed this rule, and by the 6 Geo. 4, extended that relaxation. 
* * * It is very clear that the second section of the 6 Geo. 4, re- 
" laxes the rule of the common law, only with respect to those who 
" deal with persons who are not merely in possession of, but are 
" also intrusted with the symbol of property. However great the 
"hardship may be on innocent persons, and whatever they 
*" may have supposed from finding another in possession of [*430j 
" a document bearing the indicia of property in himself, still the 
" statute does not apply, and they can acquire no title by virtue of 
" it, unless the document has been intrusted to that person." 

Phillips v. Huth (/) was compromised, but Hatfield v. Phillips 
(g) was tried before Lord Abinger, who directed the jury to con- 
sider whether an intrusting of the document (the dock warrants 
made out in Warwick's name) was proved. He expressed a very 
strong*opinion, that there could not, in fact, be an intrusting of a 



I 



e) Phillips v. Huth, 6M.&W. 572, in 1840. 
/) Phillips v. Huth, 6M.&W. 572. 
') Hatfield v. PhiUips, 9M.&W. 647. 
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document, the very creation of which was a breach of trust, but 
declined to define intrusting as a matter of law, further than that 
it implied privity and consent. Under this direction, the jury found 
for the plaintiff. The cause was taken by writ of error into the 
Exchequer Chamber (h), and the Judges there expressed their con- 
currence in the doctrine of the Exchequer in Phillips v. Huth (/), 
and affirmed the judgment The case was taken into the House of 
Lords, and the judgment of the Exchequer Chamber was affirmed 

In the meantime, in the year 1842, the Legislature passed the 
statute 5 & 6 Vict c. 39 (i), which was prospective only, but by the 
fourth section makes such pledges as that in Hatfield v. Phillips (h) 
valid. 

[Another object of this statute effected by the first section was to 
give to persons dealing as pledgees, and having notice of the agency, 
with agents intrusted with the goods or the documents of title to 
goods, the same security that persons dealing as purchasers, and 
having notice of the agency, with agents intrusted with the goods 
already had by virtue of the fourth section of 6 Geo. 4, c. 94 (&). 
[*431 ] *By the first section of 5 & 6 Vict c. 39* it was enacted 
that " Any agent who shall thereafter (1842) be intrusted with the 
" possession of goods, or of the documents of title to goods, shall 
" be deemed and taken to be owner of such goods and documents, 
" so far as to give validity to any contract or agreement by way of 
" pledge, lien, or security bond fide made by any person with such 
" agent so intrusted, and such contract or agreement shall be bind- 
"ing upon and good against the owner of such goods, notwith- 
standing the person claiming such pledge may have had notice 
"that the person with whom such contract or agreement is made is 
" only an agent"] 

The enactments, however, of 5 & 6 Vict c. 39 are all in express 
words confined to " agents intrusted with possession," a word which 
excludes a purchaser, and, consequently, prevented the last statute 

(h) Hatfield v. Phillips, 14 M. & W. 665; 12 CI. & F. 343. 

(i) 5 & 6 Vict. c. 39, 8. 4, post, p. 432. 

(k) [The fourth section of 6 Geo. 4, c. 94, enacted %< That * * it shall be 
" lawful to and for any person * * to contract with any agent * * in- 
14 trusted with any goods * * , or to whom the same may be consigned, 
■' for the purchase oif any such goods * * , and to receive the same of and 
" pay for the same to such agent * * , and such contract and payment shall 
" be binding upon and good against the owners of such goods * * , not- 
" withstanding such person * * shall have notice that the person * * 
11 making such contract * * is an agent * * : provided, such contract 
11 and payment be made in the usual and ordinury course of business, and that 
41 such person * * shall not, when such contract is entered into or payment 
" made, have notice that such agent * * is not authorised to sell the said 
" goods, or to receive the said purchase-money," By 8. 1 of 6 Geo. 4, c. 94, it 
was enacted in substance that where goods were' intrusted to any person who 
ships them in his own name, and gels an advance from the consignee, he shall 
be taken to be the true owner so as to give the consignee a lien, provided the 
consignee had notice of the agency, see Mildred v. Masptms, 8 Ap. Ca. 884.] 
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from having any effect on the vendor's rights (I). But this defect 
has been remedied by the fourth section of the Factors -Act of 1877 

The second section of 6 Geo. 4, c. 94 uses the words " person 
intrusted," and though there seems good reason for contending that 
the object of that statute, and the evil which it was meant to remedy, 
confine the enactment to persons intrusted, somewhat in the nature 
of agents for sale, so as to give the Act the same meaning as if the 
word agent had been used as in 5 & 6 Vict c. 39, instead of person, 
yet that is not clear. Phillips v. Ruth (n), however, shows that the 
words *of that section are not to be ta^en in a very liberal [*432] 
sense, and if the Legislature did mean to enact that a purchaser, 
who had not taken possession of goods, might defeat the vendor's 
rights by the indorsement of a document of title, they have not 
used language very well adapted to express their intention. 

[It will be noticed that the case is unprovided for in the earlier 
Acts, where the vendor, having sold the goods, retained possession 
of the documents of title, and then sold or pledged them to a bond 
fide purchaser or pledgee. And that sales or pledges by a vendee 
were not provided for, as sales by an " agent intrusted" were. Both 
of these defects have now been remedied by the Factors Act of 
1877, 40 & 41 Vict. c. 39, by the 3rd section of which it was enacted 
in substance that where goods have been sold and the vendor con- 
tinues in possession of the documents of title thereto, any sale or 
pledge of the goods or documents made by the vendor or by any 
person or agent intrusted by the vendor with the goods or docu- 
ments shall be as valid as if the vendor or person were an agent 
intrusted by the vendee with the goods or documents. And section 
4 of the same Act enacts in effect, that where goods have been sold 
and the vendee obtains the possession of the documents of title 
thereto from the vendor, any sale or pledge of such goods or docu- 
ments by the vendee or by any other person or agent intrusted by 
the vendee with the documents shall be as valid as if the vendee or 
other person were an agent intrusted by the vendor with the docu- 
ments within the meaning of the Factors Acts. The construction 
of 5 & 6 Vict. c. 39 and of the previous Acts came under the con- 
sideration of the Courts in the following cases. 

Baines v. Sxvain&on (o), in 1863, turned upon the fourth section of 
6 Geo. 4, c. 94; the plaintiffs, who were cloth manufacturers, were 
applied to by Emsley, a factor and commission agent, who said he 
could find them purchasers, and mentioned Sykes and Son, a firm 
known to be of good standing. The plaintiffs sent the cloth to 



(l) A merchant's clerk is not an agent within the meaning of the Factors 
Acts, Lamb v. Attenborough, in 1862, 1 B. & S. 831 ; 31 L. J. Q. B. 41 post. p. 
435. 

(to) 40 & 41 Vict. c. 39, s. 4, post, p. 432. 

In) Phillips v. Huth, 6 M. & W. 572. 

(o) Baines v. Swainson, 4 B. & S. 270 ; 32 L. J. Q. B. 281 ; post, p. 437. 
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Emsley's warehouse for the purpose of having it sent on to Sykes, 
[*433J but 'Emsley fraudulently *sold the goods to the defendants, 
who bought bond fide. It was argued for the plaintiffs that Emsley 
was not an agent within the meaning of 6 Geo. 4, c. 94, s. 4, but 
was merely an agent to receive the goods and pass them on to 
Sykes. And Martin, B., at the trial was of this opinion. On the 
motion the Court ordered a new trial, holding that Emsley was such 
an agent and was intrusted. Blackburn, J., speaking of what 
amounts to an intrusting, said, " I do not agree with the counsel 
"for the defendants, that the mere fact of an agent being 
" found in possession of the goods, although they have been handed 
"to him by the owner, knowing that he carries on such a business 
" (i. e. one which in the ordinary course leads to sales and pay- 
"ments), amounts to an> ' intrusting' him as agent ; though I think 
" that under that part of seection 4 of stat. 5 & 6 Vict. c. 39, to 
"which I have referred (p) f the fact of a person being put in pos- 
" sesion of goods calls upon the person who gave him possession to 
" explain and show that it was not an intrusting. There are many 
"cases to which my brother Compton has alluded, in which goods 
" might come into the possession of a known agent from having been 
" lent or pledged to him, or hired by him ; but that in my opinion, 
"independently of authority, would not be an intrusting. * * * 
" Therefore, the question to be determined is, whether these goods 
"passed from the owners to Emsley as a branch of that agency in 
"which, according to the ordinary course of business, he would 
"have to sell goods belonging to others, and receive payment for 
"them. If they so came into his possession, tbey came to him in 
"the ordinary way. When a man employs an agent, part of whose 
"business it is to sell goods and receive payment as such agent, and 
" puts him in possession of goods, he places him in the position of 
" a man at common law having authority to sell or pledge the goods; 
[*434] "he may have given private *instructions to his agent, but 
" unless the third person who dealt with that agent had notice of 
" them the owner would, at common law, be bound by the act of 
" the. agent. I construe the Factors Acts as saying that an agent 
"whose business is to sell goods and receive payment for them 
" shall, by virtue of stat. 6 Geo. 4, c. 94, s. 4, be clothed with ap- 
parent authority to sell, and by virtue of stat 5 & 6 Vict, a 39, 
"which greatly extends the former Act, shall be clothed with ap 
" parent authority to pledge the goods, provided he sells or pledges 
"them in the ordinary course of business: the owner shall be exactly 
" in the position of an owner at common law who has clothed him 
"with such authority; and his private instructions shall go for 

(p) [The part referred to is, " And an agent in possession as aforesaid of such 
" goods or documents shall be taken, for the purposes of this Act, to have been 
" intrusted therewith by the owner thereof, unless the contrary can be shown in 
" evidence." This section has now been amended by the second section of 40 & 
41 Vict. c. 39, see next page. ] 
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"nothing unless they are brought to the knowledged of the person 
"dealing with him (q). 

In the case of Fuentes v. Montis (r), in 1868, the plaintiffs, mer- 
chants in Spain, sent some wine to one Ponte, their agent in Lon- 
don. Disputes having arisen, they ceased to employ him, and in- 
structed him to deliver the wine over to Collier, another agent 
Ponte refused to do so, and afterwards pledged the dock warrants 
for the wine, which had been made out in his own name, with the 
defendants. The question was whether this pledge was a good one 
against the plaintiffs. They contended that Ponte at the date of 
the pledge was neither an agent nor intrusted with the documents 
of title. And of this opinion was the Court of Common Pleas, and 
the judgment was affirmed in the Exchequer Chamber on the ground 
that a person who is to create a valid pledge of his principal's goods 
must be an agent who is intrusted at the time of effecting the 
pledge. 

But now by the second section of the Factors Amendment Act of 
1877, 40 & 41 Vict. c. 39, " "Where any agent or person has been 
" intrusted with and continues in the possession of any goods, or 
documents of title to goods, within *the meaning of the [*435] 
" principal Acts as amended by this Act,, any revocation of his in- 
" strument or agency shall not prejudice or affect the title or rights 
" of any other person who, without notice of such revocation, pur- 
" chases such goods or makes advances upon the faith or security of 
" such goods or documents." 

In Heyman v. Flewker («), in 1863, Willes, J., said: " The term 
" ' agent ' does not include a mere servant or caretaker, or one who 
" has possession of goods for carriage, safe custody, or otherwise, 
" as an independent contracting party, but only persons whose em- 
" ployment corresponds to that of some known kind of commercial 
" agent like that class (factors) from which the Act has taken its 
" name." 

In Vickera v. Hertz (t), in 1871, Vickers ordered 800 tons of iron 
from the Carron Co., who held them at his disposal Yickers em- 
ployed Campbell Bros., of Glasgow, to sell the iron for him, and 
sent them an order in the following terms: — " To the Carron Co., 
please deliver to Messrs. Campbell Bros." Campbell Bros, by means 
of that order induced Hertz to make them an advance on the secur- 
ity of the iron, Campbell Bros, then absconded. The House of 
Lords considered that this case came strictly within 5 & 6 Yict. c 
39, s. 1, and that Campbell Bros, were agents intrusted with docu- 
ments of title. 

(q) Vaughan v. Moffat, 38 L. J. Ch. 144, in 1868. 

(r) Fuentes v. Montis, L. R. 3 C. P. 268; L. R. 4 C. P. 93; 37 L. J. C. P. 137; 
38 L. J. C. P. 95. 

(«) Hei/man v. Mocker, 13 C. B. N. S. 519; 32 L. J. C. P. 132. See also the 
observations of Willes, J., in Fuentes v. Montis, L. R. 3 C. P. 278; 37 L. J. C. 
P. 141, and ante, p. 431, n. 

(0 Vickers v. Hertz, L. R. 2 Sc. App. 113. 
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In the case of Cole v. North- Western Bank (w), in 1875, Slee, of 
Liverpool, was both a warehouse-keeper, and a broker of sheeps' 
wool, but not of goats' wool. The plaintiffs had deposited both 
sheep and goats' wool in Slee's warehouse, and the course of deal- 
ing between the parties was for Slee always to await instructions as 
to the sale of the sheeps' wool, and to act only on receipt of specific 
instructions received from time to tima Slee never sold goats' 
wool. Slee pledged both wools with the defendants for an advance 
[*436] of *7000Z. No warrants or other documents of title were 
handed to the defendants, either at that time or subsequently. Slee 
then absconded. The Court decided that Slee was not a person 
* intrusted ' within the meaning of the Acts, and had no power to 
pledge, and that decision was affirmed in the Exchequer Chamber. 
Most of the cases decided on the Factors Acts were examined, and 
the objects of the Legislature in passing them were reviewed at 
some length in the judgments so as to make them of great valua 
Lord Coleridge, C. J., firstly referred to the case of Monk v. Whitten- 
bury (x), in 1831, which was a case of sale, and therefore came 
under s. 4 of 6 Geo. 4, c. 94. In that case Cramp, who was a flour 
factor as well as a wharfinger, had received flour in his character 
of wharfinger, and, without any authority to part with it, had sold 
it Lord Tenterden said: "The material question in this case is, 
" whether Cramp was or was not an agent intrusted with the goods 
" in respect of which the action is brought, within the meaning of 
" 6 Geo. 4, c. 94, s. 4. It is difficult to say precisely what is meant 
" in this section by an ' agent intrusted with goods ' ; but we are 
" clearly of opinion that a wharfinger is not such a person. If a 
" wharfinger were so considered, it would be impossible to say that 
" a carter, a warehouseman, or a packer, was not" Lord Coleridge 
then continued: — " Now, supposing that 5 & 6 Vict c. 39, had not 
" been passed, and we were dealing with 6 Geo. 4, c 94, the facts 
" of that case are almost identical with those of the present * * * 
" Slee filled the double character of woolbroker and warehouseman; 
" and the wools were deposited with him to hold as warehouse- 
" keeper, not as factor to sell, until he should receive specific in- 
" structions to do so. If the language of the present Factors Act 
" had been the same as that of the former Acts, that case would 
" have been exactly in point But it is said the language of 5 & 6 
" Vict. c. 39, is altered. No doubt, the words are altered: they are, 
u ' any agent intrusted with the possession of goods, or of docu- 
[*437] "'ments of title to *goods' (y), whereas in 6 Geo. 4, c 94, 
" s. 1, the words were, ' any person intrusted for the purpose of 
" consignment ' * or of sale with any goods,' &c. What then, do 
" these words mean ? In the first place, are they to be limited at 



(u) Cole v. North-western Bank, 9 C. P. 470; 43 L. J. C. P. 194; IOC. P. 354; 
44 L. J. C. P. 233. 

Monk v. Whittenbury, 2 B. & Ad. 484. 
5 & 6 Vict. c. 39, a. ante, p. 431. 
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44 all ? And, if so, does it signify whether the capacity in which 
" the agent receives the goods is one which clothes him with author- 
ity to sell them?" 

Lord Coleridge then continued: — " In Baines v. Swainson (z) f 
" the Court of Queen's Bench, basing their judgment in some degree 
44 upon Wood v. Bowcliffe (a), held that the question under 5 & 6 
" Vict c. 39, was very much the same as under 4 Geo. 4, c. 83, and 
44 6 Geo. 4, c. 94, viz., what sort of agent the person intrusted was, — 
44 whether he was intrusted for the purpose of sale, or a person 
" whose general business it was to receive consignments of goods 
44 for sale, and receive the goods in that character. We arrive, 
" therefore, at the conclusion that a limitation is to be put upon the 
" words of the Act, which brings 5 & 6 Vict c. 39, though its 
" words are not exactly the same, substantially to the same 
"point as regards the character of the agent to be intrusted, 
" and the capacity in which the goods are received by him. The 
" result is, that, to bind his principals by a sale or pledge, the agent 
" must have been intrusted with the goods for the purpose of sale, 
44 or he must be a person who is ordinarily intrusted to sell such 
" goods, and must have made the sale or the pledge in the course 
" of his ordinary business, in pursuance of the authority so con- 
44 f erred upon him (b). 

The judgment was affirmed in the Exchequer Chamber. 

In the case of the City Bank v. Barrow (c), Lord Blackburn 
said : " The decision in Cole v. North-Western Bank (d), comes to 
44 this : that an agent who can pledge or sell must *be an [*438] 
44 agent of that class, which, like factors, have a business, which, 
44 when carried to its legitimate result, would probably end in sell- 
44 ing or in receiving payment for goods. * * * If such a person 
44 is 4 intrusted ' and is intrusted in that capacity, then in the absence 
44 of bad faith on the part of the pledgee, the pledge is good." 

The case of Johnson v. Credit Lyonnais Co. (e) f in 1877, re- 
sembled Cole v. North- Western Bank (/) ; Hoffman was a tobacco 
broker and importer. His ordinary course of business, was when 
tobacco arrived from abroad consigned to him, to have it placed in 
bonded warehouses in his name, and obtain dock warrants for it, he 
then, by his traveller, sold it to merchants, and agreed with them to 
clear it out of bond when required, they, from time to time as they 
required tobacco, sending him the amount of duty and dock dues 
payable in respect of the portion to be cleared. In this instance 



z) Baines v. Swainson, 4 B. & S. 282; 32 L. J. Q. B. 281. 
a) Wood v. Bowcliffe, 6 Hare, 183. 

Kingsford v. Merry, 11 Ex. 577; 1 H. & N. 503. 



(; 

(c) City Bank v. Barrow, 5 App. Ca. 678, in 1880. 

\d) Cole v. N.-W. Bank, L. R. 9 C. P. 470; 43 L. J. C. P. 194 ; L. R. 10 C. P. 
354; 44 L. J. C. P. 233. 

(e) Johnson v. Credit Lyonnais Cb., 2 C. P. I). 224; 3 C. P. D.32; 47 L. J.C. P. 241. 

( f) Colev. N.-W. Bank, 9 C. P. 470; 1(PC. P. 354; 43 L. J. C. P. 194; 44 L. 
J. C. P. 233. 
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he had sold tobacco to the plaintiff; the tobacco remained in bond 
in Hoffman's name, which it appeared was a common but not an 
invariable practice in the tobacco trade, the dock warrants were left 
in Hoffman's hands and the purchaser, the plaintiff, took no steps 
to have himself entered in the dock company's books as owner. 
After the sale, Hoffman fraudulently pledged the tobacco, and 
handed the dock warrants to the defendants, who had their names 
entered in the books of the dock company as owners of the tobacco. 
Hoffman absconded The principal question was whether the case 
came within the Factors Acts, and there was a subsidiary one, 
whether the plaintiff, by leaving the goods and documents in Hoff- 
man's possession, had clothed him with an apparent authority to 
pledge the goods, and by his negligence disentitled himself to sua 
On the first point Cockburn, C.J., said : "Hoffman was not * in- 
" trusted ' with these goods, or with the documents of title relat- 
[*439J " ing to them, as agent to sell or consign, *or indeed as 
" agent in any sense, but stood only in the position of a paid ven- 
" dor remaining in possession of the thing sold till it suited the 
" convenience of the buyer to accept delivery." But the law on 
this subject is now altered by the Act of 1877, 40 & 41 Vict c, 39, 
s. 3, which in effect says (g) that where goods have been sold, and 
the vendor continues in possession of the documents of title, any 
sale or pledge by him shall be as valid as if such vendor had been 
an agent intrusted by the vendee. The remarks of Cockburn, C. J., 
on the second point will be found later on (/i).]' 

In the first edition of Smith's Mercantile Law, p. 334, it is sug- 
gested, speaking of s. 2 of the 6 Geo. 4, c. 94, that " It seems to 
" follow, that the negotiation of any of the instruments named in 
" the Act will (subject to the provisions thereof) defeat the vendors' 
"rights to stop in transitu." As far as regards bills of lading, the 
statute, if it bore this construction, would be nearly inoperative, 
as the negotiation of the bill of lading would, independently of the 
statute, have defeated the vendor's rights ; but if the statute gives 
the same effect to the negotation of other documents of title, it 
produces an important change in the law. Even in the case of a 
bill of lading, it might change the effect of an indorsement after 
the goods were stopped. 

[But now the fifth section of the Factors Act of 1877 (i) places 
the indorsement of any document of title (k) for the purposes of 

Ante, p. 432. 
Post, p. 441. 
i 40 & 41 Vict. c. 39, s. 5. 
(k) [A document of title is defined by s. 4 of 5 & 6 Vict. c. 39, to be "any 
"bill of lading, India warrant, dock warrant, warehouse keeper's certificate, 
" warrant or order for the delivery of goods or any other document used in the 
"ordinary course of business as proof of the possession or control of goods, or 
"authorizing or purporting to authorize either by indorsement or delivery, the 
" possessor of such document to transfer or receive goods thereby presented, 
"shall be deemed and taken to be a document of title within the meaning of 
"this Act"] 
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defeating the vendor's rights on the same footing as the indorsement 
of a bill of lading. It is enacted by that section that " Where any 
" document of title of goods has been lawfully indorsed or other- 
" wise transferred to any person as *a vendee or owner of [*440] 
" the goods, and such person transfers such document by indorse- 
" ment (or by delivery where the document is by custom or by its 
" express terms transferable by delivery, or makes the goods deliver- 
u able to the bearer), to a person who takes the same bond fide 
" and for valuable consideration, the last mentioned transfer shall 
" have the same effect for defeating any vendor's lien or right of 
"stoppage in transitu as the transfer of a bill of lading has for de- 
" feating the right of stoppage in transitu." 

The case of Sheppard v. Union Bank of London (J), in 1862, was 
decided on the second section of 5 & 6 Vict. c. 39, which gives a 
pledgee the same interest in goods or document of title taken in 
exchange as he had in those which were the subject of the original 
contract There John Linnett got the goods in question from the 
plaintiff by a fraud, and deposited them with the defendants as a sub- 
stituted security for other goods on which advances had been made by 
them to Sidney Linnett at John Linnett's request The transaction 
was bond fide as far as the defendants were concerned. It was 
heard on demurrer on three grounds : — 1st That Linnett got them 
from the plaintiff by a fraud. 2nd. That they were not delivered 
by Linnett to the defendant in the ordinary course of business. 
3rd. That the goods which were originally pledged did not belong 
to John Linnett, and were not deposited by him. The Court held 
that John Linnett's fraud did not alter the case, that it was not 
necessary that the deposit should have been made in the ordinary 
course of business, or that the first deposited goods should have be- 
longed to him (m). 

In Macnee v. Qorst (n), in 1867, where a factor, having bills of 
lading of his principal's goods in his hands, pledged them with a 
third person, on the understanding that the third person would 
retire a bill of exchange which he held, and which had been accepted 
by the factor, V.-O. Wood held *that this was a pledge for [*441] 
an antecedent debt, and therefore came within sec. 3 of 5 & 6 Yict 
c. 39 (o), and was not good against the principal. 

In Portalie v. Tetley (p), in 1867, V.-C. Wood held that a factor 
who had made a valid pledge for an amount less than the value of 



(I) Sheppard v. Union Bank of London, 7 H. & N. 661 ; 31 L. J. Ex. 154. 

(m) See Bonzi v. Stewart, in 1842, 4 M. & Gr. 295. 

(n) Macnee v. Gorst, L. R. 4 Eq. 315 ; Jewan v. Whiiworth, L. R. 2 Eq. 692 j 
36 L. J. Ch. 127, in 1*66 ; Kaltenbach v. Lewis, in 1883, 24 Ch. D. 54 ; 51 L. J. 
881, reversed in the House of Lords. 

(o) [This section states in effect that the Act shall not be construed to pro- 
tect any lien or pledge in respect of any antecedent debt owing from any agent 
to any person with or to whom such lien or pledge shall be given.] 

(p) Portalis v. Tetley, L. R. 5 Eq. 140; 37 L. J. Ch. 139. 
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the goods, might make a farther pledge for the balance of their 
value. 

In Stevens v. Biller (g), in 1883, it was argned unsuccessfully 
that a factor who had received special instructions as to the price 
and manner of selling, had ceased to be a factor, and had become a 
mere agent (r). 

It has been argued that where a vendor has negligently allowed 
a person to remain in the possession of goods or documents, and 
this person has fraudulently sold or pledged them, the vendor has 
thereby clothed that person with an apparent authority to deal with 
the goods, and so disentitled himself to set up his title against a 
bond fide purchaser for value or pledgee. Lord Ellenborough, 
C.J., in Pickering v. Busk (s), in 1812, said: — "If a person au- 
" thorise another to assume the apparent right of disposing of 
" property in the ordinary course of trade, it must be presumed 
" that tho apparent authority is the real authority. I cannot sub- 
" scribe to the doctrine that a broker's engagements are necessa- 
"rily and in all cases limited to his actual authority, the reality of 
" which is afterwards to be tried by the fact It is clear that he 
" may bind his principal within the limits of the authority with 
" which he has been apparently clothed by his principal in respect 
" of the subject-matter; and there would be no safety in mercantile 
" transactions if he could not" 

[*442] *And in Johnson v. Credit Lyonnais Co. (t), the facts of which 
are set out on page 438, Cockburn, C. J., said, " That Hoffman having 
"thus, by being left in undisturbed possession of the goods and 
" the indicia of ownership — there having been nothing to raise a 
" doubt as to the latter, or any means open to the defendants to as- 
certain the fact — been enabled to defraud one of two innocent 
"parties, when the question arises as to which of them the loss 
"should fall upon, in reason and justice the loss ought to fall on 
" him who might have prevented, and as a matter of common prud- 
" ence ought to have prevented, the possibility of the fraud, is what 
" I cannot bring myself to doubt * * * Sitting here in a 
" Court of Appeal, I feel myself at liberty to say that the authorities 
" fail to satisfy me that at common law the leaving by a vendee goods 
" bought, or the documents of title in the hands of the vendor, till 
" it suited the convenience of the former to take possession of them, 
" would, on a fraudulent sale or pledge by the party so possessed, 
" divest the owner of his property, or estop him from asserting his 
" right to it If this had been so, there would have been, as it 
" seems to me, no necessity for giving effect by statute to the un- 
fa) Stevens v. Biller, 25 Ch. D. 31. 

(r) For further information on the Factors Acts, the reader is referred to a 
clear and exhaustive treaties on the subject by Mr. Hugh Fenwick Boyd, and 
Mr. Arthur Beilby Pearson. 

(s) Pickering v. Busk, 15 East, 43. 

(0 Johnson v. Credit Lyonnais Cb., 3 C. P. D. 36; 47 L. J. C. P. 245. 
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" authorised sale of goods by a factor. The doctrine established in 
" Pickard v. Sears (u) and Freeman v. Cooke (#), and the subse- 
" quent cases which have proceeded on the same principle, cany 
" the case no farther. In all cases decided on this principle, in 
" order that a party shall be estopped from denying his assent to 
" an act prejudicial to his rights, and which he might have resisted, 
" but has suffered to be done, it is essential that knowledge of the 
" thing done shall be brought home to him. Here it is clear that 
" the plaintiff had no knowledge whatever of the advances obtained 
" by Hoffman on the security of the goods, or even of the existence 
"of the dock warrants which made Hoffman appear to be the 
" owner. It would be to carry *this doctrine much too far [*443] 
" to apply it where advantage has been taken of a man's remissness 
" in looking after his own interests to invade or encroach upon his 
" rights, in the absence of knowledge on his part of the thing done, 
" from which his assent to it could reasonably be implied. The de- 
" fence, founded on the allegation of negligence, remains to be con- 
" sidered, that the plaintiff, in omitting to have the goods trans - 
" ferred to his own name, and to have the dock warrants delivered 
" over to him, was wanting in common prudence, in other words, 
" was guilty of negligence. I cannot bring myself to doubt, and I 
" am strongly confirmed in this view by the passing of the recent 
" statute (y), as the legislature must have proceeded on the view 
" that there is default in the owner in such a case. * * * But 
" whether this negligence of the plaintiff will, under the circum- 
" stances, give to the defendants any ground of complaint which can 
"be enforced in point of law, is a very different question. Negli- 
" gence to afford a ground of action to one who has suffered from it 
" must have reference to some duty which the party guilty of the 
"negligence owed to him. The law is, in my opinion, correctly 
" stated by Blackburn, J., in Swan v. North British Australian Co. 
(z), where, after referring to what was said by Parke, B., in Free- 
"man v. Cooke (a), namely that negligence, to have the effect of 
" estopping the party, must be the neglect of some duty cast upon 
" the person guilty of it, he goes on to say: — ' This, I apprehend, is 
" * a true and sound principle. A person who does not look up his 
" * goods, which are consequently stolen, may be said to be negli - 
" ' gent as regards himself; but, inasmuch, as he neglects no duty 
" * which the law caste upon him, he is not in consequence estopped 
" ' from denying the title of those who may have, however inno- 
" ' cently, purchased those goods from the thief, except in market 
" 'overt* The same principle would obviously apply to the case of 
*" goods fraudulently sold or pledged by a person left in [*444] 



3 



Pickard v. Sears, 6 A. & E. 469. 
Freeman v. Cook, 2 Ex. 654; 18 L. J. Ex. 114. 
y) Probably 40 & 41 Vict. c. 39. s. 3. 

Swan v. North British Australian Co,, 2 II. & C. 175; 32 L. J. Ex. 273. 
Freeman v. Cooke, 2 Ex. 654; 18 L. J. Ex. 114. 
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" possession of them. The rale thus laid down is applicable here. 
" The plaintiff may have been negligent, and his negligence may have 
" brought on the defendants the loss of the money they have advanced. 
" But the plaintiff owed no duty to the defendants — at least, no 
"duty which the law can recognise — either as individuals or as 
" members of the general public This being so, I am of opinion 
" that the negligence of the plaintiff neither estops him from claim- 
" ing the goods in question from the defendants, nor gives the latter 
" a counterclaim for the money which they have advanced to Hoff- 
" man on the security of the goods " (6).] 



(b) See also the remarks of Coleridge, C.J., in Cole r. North- Western Bank. 9 
C. P. 488; 43 L. J. C. P. 198. 
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♦CHAPTER m. [*445] 

ON THE EXTENT OF THE VENDOR'S RIGHTS WHILST IN POSSES- 
SION, AND OF THE RIGHT TO RESCIND THE CONTRACT. 

The next s abject of discussion, viz., the extent of the unpaid ven- 
dor's rights whilst he is in possession of the goods, is one on which 
the law is more unsettled than any person not practically acquainted 
with the subject could anticipate. The vendor has a right in the 
goods whilst he retains possession, and the right comes into opera- 
tion when the purchaser is solvent, but in default It also exists 
when the purchaser is insolvent whether the purchaser be in de- 
fault or not, and it exists when the vendor has resumed possession 
by a stoppage in transitu. The position of the unpaid vendor in 
the three cases is not precisely the same, and though it is probable 
that his rights in each are of a similar nature, it is not to be as • 
sumed that they are the same, so that it must not be taken for 
granted that a decision as to the vendor's rights in one of the three 
cases is an authority equally applicable to the vendor's rights in 
the other two. 

The decided cases seem to establish, that in all three positions the 
right exceeds a mere lien, [which would only entitle the vendor to 
retain the goods until he had been paid for them, and would not 
enable him to confer any title on a third person, either by way of 
sale or pledge (a),] that is to say, [the vendor's right] interferes not 
only with the purchaser's right of possession, but also with his right 
of property; but that the vendor's right does not in any one of the 
cases amount to a right to resume a complete right of property, so 
as to devest totally the purchaser's right of property ; or in 
♦other words, that the vendor cannot treat the contract of [*446] 
sale as rescinded, so as to resume his property as if the sale had 
never been made. 

The precise extent of the vendor's right between those limits is 
very much a matter of conjecture. It would seem that, viewing it 
as a practical question, the most convenient doctrine would be to 
consider the vendor as entitled in all cases to hold the goods as a 
security for the price, with a power of resale to be exercised, in case 
the delay of payment was unreasonably long, in such a manner as 
might be fair and reasonable under all the circumstances. If the 
resale was conducted by the vendor in a fair and reasonable man- 
ner, the original purchaser who was in default would have no right 
to complain; if the resale produced a sum greater than the unpaid 
portion of the price, the purchaser would be entitled to the surplus; 
if there was a deficiency, he would still remain indebted to the ven- 

(a) Thames Iron Works Co. v. Patent Derrick Co., 1 John. & H. 93 ; 29 L. J. 
Ch. 714; Scott v. Newington y 1 Moo. & Rob. 252. 
21 CON. OF SALE. (2193) 
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dor for that amount If the purchaser, previously to the resale, 
tendered all that was due, he would be entitled to consider the re- 
sale as altogether tortious, and to maintain trover against the ven- 
dor (6); but if he did not make that tender, his remedy for an abuse 
of the power of sale would be by an action for that abuse, and not 
by an action of trover. 

The establishment of this principle would do very little violence 
to the decided cases, but it is not to be found laid down in any of 
them. Probably the question will come ultimately to be decided 
by what special juries may declare to be the mercantile custom, for 
such cases are too common not to have led to a custom of some 
sort. At present the decisions do not seem to authorise a more de- 
Unite statement of the law, than that a default on the part of the 
purchaser does not authorise the vendor to consider the contract 
rescinded; and that a resale by the vendor whilst the purchaser is 
in default does not entitle the purchaser to recover more than the 
damage he may sustain by such a resale. 

[*447] The unpaid vendor's rights cannot be attributed to the effect 
of the agreement of tlie parties in the contract of sale. 

It is true, that as the purchaser's rights in the goods sold are ac- 
quired entirely under the contract of sale, he can claim no right 
greater than he has bargained for, so that his rights are subject to 
such limitations as may have been imposed by the contract But 
the unpaid vendor has rights of a peculiar nature, which are con- 
ferred by the law, though they are not such, as on the ordinary rules 
of construction, would be impliedly reserved by the contract, and 
though one of them at least (stoppage in transitu) is of a naturo 
that could scarcely be created by the agreement of the parties. 

The establishment of this position is a step of some importance 
in ascertaining the principles on which the nature and extent of 
the rights depend, and it may be as well in the first place to con- 
sider at more length what the extent of the vendor's rights would 
be if they were neither more nor less then those intended to be re- 
served to the vendor by the agreement of the parties to the contract 
of sale and to consider later on what are those rights of the vendor 
which are not reserved to him by the contract. 

In considering this, we must of course apply to the contract of 
sale the ordinary legal rules of construction applicable to contracts 
in which each of the contracting parties undertakes to do some- 
thing, sometimes called synallagmatic contracts. 

In construing contracts of this nature, it is always a question of 
importance to ascertain to what extent the undertaking of the one 
party is dependent on the due performance of the contract of the 
other. The parties may intend, that the one side shall literally and 

(b) Walter v. Smith, 5 B. & Aid. 439. 
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completely fulfil some part of the contract, before the other side 
shall be bound to do any thing; and if they do so agree, it is right 
that they should be bound by their agreement. The consequence 
may be, that the party who has failed in the literal performance of 
his part of the contract may have incurred much expense, *and [*448] 
conferred much benefit on the other side by a partial performance, 
without receiving any recompense; but if such was the intention of 
the parties when entering into the agreement, it is to be supposed 
that they took it into consideration in calculating the amount of the 
recompense thus made contingent. But the parties may not intend 
this, but that each party shall perform his part of the contract inde- 
pendently, so that a breach of contract by the one party, shall not 
absolve the other from the obligation he has come under on his part. 

Now, in a contract of bargain and sale, the vendor agrees to trans- 
fer the property and the possession of the goods to the purchaser, 
who agrees to accept and pay for them, and what at present we pro- 
pose to ask is, how far on the ordinary principles of construction, 
the parties must be considered to intend to make the passing of the 
rights of property and possession dependent upon the punctual pay- 
ment of the price. 

In general, the expressed intention of the parties to a contract 
decides whether the obligation on one party to perform some part 
of his contract, is dependent on the due performance of some part 
of the contract of the other side, or whether the parties are bound 
independently, each having a remedy by action for any breach of 
contract on the other side, but not being absolved from his own en- 
gagement by such a breach. But though the intention of the parties 
is the thing to be ascertained, yet, where the whole agreement is 
such as to bhow that the non-performance of a part of the contract, 
may still leave the other side a benefit from the performance of the 
rest of the contract, the parties must express their intention very 
clearly, if they mean the default of the party in the performance 
of that part, to operate as a forfeiture of all recompense for the 
benefit that may be conferred by the performance of the rest of the 
contract. The penalty may be so disproportioned to the default, 
that though the parties may legally enter into such an agreement, 
it is too unreasonable not to require very clear proof. The whole 
law on the subject may be found contained in the *notes to [*449] 
Povdage v. Cole (c), and Cutter v. Powell (d), and to those the reader 
is referred. 

[Tindal, C.J., said that the question whether covenants are to be 
held as dependent or independent of each other, is to be determined 
by the intention and meaning of the parties as it appears by the in- 
strument and by the application of common sense to each particu- 
car case ; to which intention, when once discovered, all technical 
forms of expression must give way.] 

(c) Pordage v. Cole, 1 Will. Saund. 548. 

(d) Cutter v. Powell, 2 Sm. L. Ca. 1. 
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The rule, that mutual agreements shall not be taken to be depen- 
dent [except where the terms of the contract show an intention that 
they are to be, and] except where the nonf ulfilment of the one goes 
to the whole consideration for the other, is material in considering 
how far the parties to a contract of sale can be considered as in- 
tending to reserve to the vendor a right to resume the property in 
the things sold on default of payment 

In an agreement amounting to a bargain and sale, a failure in 
the punctual payment of the price, never can literally go to the 
whole consideration for the sale. The property is transferred from 
the moment of the bargain, and with the property the risk. The 
purchaser therefore, during the interval between the completion of 
the bargain, and the time when he becomes in default, is liable to 
the risk of loss of the goods. In some cases, the value of this 
liability may be very large, in others very small, but in every case it 
must be of some value. In most cases of stoppage in transitu, the 
goods are stopped at the end of a sea voyage, during which they 
have been at the risk of the insolvent, and in those cases the risk 
has evidently been considerable; and Rugg v. Minett (e) is a case 
which shews that even on land, the transfer of the property a few 
minutes earlier or later may be of great pecuniary value. If the 
parties by the terms of their agreement, shew an intention to make 
[*450] the punctual *payment of the price of the essence of the 
contract they may do so, but it seems that in such cases the agree- 
ment does not amount to a bargain and sale (/), and that conse- 
quently, the property and risk remain with the vendor. 

It is perfectly obvious, that in addition to this liability to the risk 
of loss which must exist in every case of a bargain and sale, the 
buyer may, in particular cases, have undertaken many things besides 
the payment of the price, and, consequently, that the buyer, though 
in default as to payment, may have conferred benefit on the vendor 
under the contract. 

It certainly would be a very rude sort of jurisprudence, which 
made a delay in payment of the price, amount in all oases to a 
complete devestment of the purchaser's right of property in the 
goods, so as to destroy his right in future, under any circum- 
stances, to obtain a benefit under the contract of sale. The vendor 
sustains some damage from the default in making payment, and he 
is entitled to compensation from the purchaser for that damage. 
But if the default operates as a forfeiture of the purchaser's right 
of property, there is no necessary proportion between the damage 
and the compensation. The vendor would benefit by being entitled 
to resume the property with which he had parted, but there are 
conceivable cases in which this benefit might be out of all propor- 
tion greater than the damage he could have sustained by the pur- 

(e) Rugg v. Minett, 11 East, 210, ante, p. 177. 
if) Ante, p. 201. 
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chaser's default And the loss sustained by the purchaser, by ren- 
dering his partial performance useless to him, might be an outrage- 
ously severe penalty for his default 

It seems, therefore, not too much to assert, that a default in mak- 
ing punctual payment cannot be considered as going to the root of 
a whole contract of bargain and sale [or, in other words, does not 
amount to the whole consideration for the vendor's undertaking], 
and, consequently, that on the ordinary rule of construction, [the 
mutual agreements are *not to be taken to be dependent and [*451] 
therefore] the parties cannot be considered as agreeing to give the 
vendor a right to resume any property in the goods bargained and 
sold. Any right which he has to interfere with the property vested 
in the bargainee, must be founded on something else than the in- 
tention of the parties to the agreement 

The vendor's right to interfere with the purchaser's right of pos- 
session is somewhat different 

The rules laid down by Williams, Serjt, in his note to Pordage v. 
Cole (#), will be found, on examination to be founded in strong 
sense. " 1st. If a day be appointed for payment of money, or part 
of it, or for doing any other act, and the day is to happen, or may 
happen, before the thing which is the consideration of the money, 
or other act, is to be performed, an action may be brought for the 
money, or for not doing such other act before performance. * * * 
But — 2. When a day is appointed for the payment of money, Ac., 
and the day is to happen after the thing which is the consideration 
of the money, &c., is to be performed, no action can be maintained 
for the money, &c., before performance. * * * 5. Where two 
acts are to be done at the same time. * * * Neither party can 
maiptain an action without shewing performance of, or an offer to 
perform his part, though it is not certain which of them is obliged 
to perform the first act, and this particularly applies to all cases of 
sale." 

By applying these rules to the construction of a contract of sale, 
it appears at once, that where by the terms of the contract there is t 
nothing said about the time of delivery of possession, or payment 
of the price, the intention of the parties must be taken to be, that 
these are to be concurrent acts, and, consequently, that the intention 
of the parties is not to give the purchaser the right of possession 
until he has paid, or tendered the price. And this is still more 
clearly the case, where it is stipulated that the priqe shall be paid 
in advance. In each of those cases, therefore, it must be taken, 
♦that the parties intend to give the vendor a right to retain [*452] 
possession till the price is paid, or in other words, a right of lien for 
the price. 

But when express credit is given in the contract of sale, the case 
is different There, by the terms of the agreement, the right of 

(g) Pordage v. Cole, 1 Will. Saund. 551. 
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possession is to precede the payment of the price, and, therefore, 
on the ordinary principles of construction, the intention of the 
parties must be taken to be, to give the purchaser an absolute and 
independent right to the possession. In such a case, therefore, the 
parties do not intend to give the vendor any right of lien; and the 
insolvency of the purchaser would not, on ordinary rules, make 
any difference, for in general, the insolvency of a contractor does 
not release the other party from the contract (h). 

The vendor's right's, therefore, if they depended on the agree- 
ment of the parties merely, would be very limited. He would in 
no case have more than a lien in the strictest sense of the word, a 
mere right of retainer; and he would not have even a lien, when 
express credit had been given, though the purchaser might be in- 
solvent, or even a bankrupt, and he would have no right whatever 
to stop the goods in transitu. There is some difficulty in saying 
what the vendor's rights are, but there is none in saying, that they 
are more extensive than these. It follows, therefore, that we must 
seek for their foundation in something else than the contract of the 
parties. 

[We may now proceed to consider what the vendor's rights are in 
additon to such as are intended to be reserved to him by the con- 
tract of sale.]. 

There seem to be no traces of these rights in the earlier law 
books. The only case that -has been found bearing on the subject, 
is that in the 17 Ed. 4, 1, 2, already translated (i). In that case, 
decided in the year 1478, two out of three Judges seem to have 
thought, that the property in goods concerning which there was a 
contract of sale, could not be intended to be transferred before pay- 
[453] ment, because if it did *pass, the vendor could have no right 
inconsistent with the purchaser's right of property, [and would be 
unfairly placed in the position illustrated by] Choke, J., in clear 
and pointed language. " Do you think it is my (the vendor's) in- 
" tent that you shall have the horse without paying the money ? 
" I say no, and I may sell him to another in the mean time, and 
" you shall have no remedy against me, for otherwise, I shall be 
" compelled to keep my horse for ever against my will, and you 
" shall take him when you please, which is contrary to reason." 
He did not perceive any intermediate state of things between an 
indefeasible vesting of the right of property in the purchaser, with 
the consequence, which, as he truly says, is contrary to reason, and 
an absolute remaining of the property in the vendor till payment. 
And Brian, C. J., who held that the property was in the purchaser, 
but that the vendor had a right to retain the goods till payment, 
does not seem to have thought that the vendor had more than a 
mere lien. He likens the case to that of a bailee, and takes no 
notice of Choke's very forcible remark, that if the vendor was bound 

(*) Gibson v. Carruthers, 8 M. & W. 321; 11 L. J. Ex. 145. 
(i) Ante, p. 261. 
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to keep the goods for ever, it was unreasonable. This case is re- 
peatedly cited in the different digests, but there seems to be no in- 
dependent authority till the case of Langfort v. Tiler (k), in 1705. 
It seems impossible to suppose that there should have been no litiga- 
tion on such a subject, and the most probable conjecture is, that 
amongst the country people, sales were all for ready money, and in 
mercantile cases, the disputes were decided in the staple, or at least 
according to the Law Merchant If this be so, the vendor's rights 
whilst in possession, like his analogous right of stoppage in transitu, 
owe their origin neither to common law nor to equity, but to the 
custom of merchants. 

The case of Langfort v. Tiler (k), is reported in two different 
reporters, both agreeing as to what Lord Holt said, but in other re- 
spects exactly contradicting each other. In Salkeld, it is said that 
the plaintiff sold the defendant *some tea, that she took away [*454] 
part, and paid part of the price of the residue. In modern reports 
it is said that the plaintiff was the purchaser of the tea, not the 
vendor. Neither report says what was the decision, but both state 
in nearly the same words, that Holt, C. J., ruled, " that after earnest 
" given, the vendor cannot sell the goods to another without a default 
" in the vendee, and therefore, if the vendee does not come and pay 
"and take the goods, the vendor ought to go and request him; and 
" then if he does not come and pay and take away the goods in con- 
" venient time, the agreement is dissolved, and he is at liberty to 
"sell them to any other person." There is nothing in the context 
to shew in what sense Holt used the word u dissolved." It is not a 
word having like "rescinded" a technical and ascertained sense, but 
perhaps it was used as equivalent to that word. At all events, 
it is clear that Lord Holt thought the property was by the bargain 
in the purchaser, and yet that the vendor was not bound to keep 
the property for ever. 

The present state of the law however, must be looked for in the 
more recent decisions, and as has been already said (/), they seem to 
establish that the unpaid vendor's right exceeds a mere lien, and 
does not amount to a right to resume the absolute property. 

The vendor 9 8 rights in all cases exceed a lien. In cases of insol- 
vency they come into operation^ although there has been express 
credit. Perhaps even when the purchaser is not insolvent the 
vendor's right's revive, if he is suffered to retain possession till 
after the credit has expired. 

The authorities for these propositions may most conveniently be 
taken here. 

The two first were the very points decided in two following cele- 



(k) Langfort v. Tiler, 1 Salk. 113 ; 6 Mod. 162. 
(0 Ante, p. 445. 
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brated cases, Bloxam v. Sanders (m), an<\ Bloxam v. Morley (n), 
in 1825. 

[*445] *In Bloxam v. Sanders, Saxby had purchased of Sanders and 
Go. a quantity of hops. There seems to have been no credit given ; no 
part of the price was paid, and the hops were not delivered. San- 
ders and Co. gave Saxby notice that if he did not pay for the hops 
they would resell them, holding him liable' for the difference in 
price. Then Saxby, before any resale, became bankrupt, and San- 
ders and Co. did resell the goods. Saxby's assignees brought tro- 
ver against them for so doing. In Bloxam v. Morley, Saxby had 
purchased hops from Morley on credit, but the credit expired before 
he became a bankrupt, and before the resale. He had paid Mor- 
ley a considerable part of the price, 7002., and Morley did not re- 
turn or offer to return any part of this sum to Saxby or his as- 
signees before the resale and Saxby's, assignees brought trover 
against him; in other respects the case was identical with Bloxam 
v. Sanders (o). The Court of King's Bench decided both cases 
in favour of the defendants. The judgments seem carefully 
framed, so as to avoid expressing an opinion as to the positive 
rightfulness of the resale; but they decided, that though the 
property had by the sale vested in the purchaser, and in Mor- 
ley's case the right of possession too [during the credit], yet, said 
Bayley, J., in Bloxam v. Sanders (o), "the right of possession is 
" not absolute, it is liable to be defeated if he becomes insolvent 
" before he obtains possession. Whether default in payment when 
" the credit expires will destroy his right of possession (if he has 
"not before that time obtained actual possession), and put him in 
" the same position as if there had been no bargain for credit, it is 
" not now necessary to inquire, because this is a case of insolvency 
" and in case of insolvency the point seems to be perfectly clear." 
In Bloxam v. Morley (p) he says, " This was not an action for 
" damages for selling without returning the 7002., or for selling 
" when, according to his contracts with Saxby, he had no right to 
[*456] "sell, but it. was an action of trover, assuming that the *prop- 
" erty was in the assignees of Saxby, and that the sale by the de- 
" fendant vested also the right of possesssion in them. * * * It 
" seems to us, however, upon the same principles which prevented 
" the plaintiffs from maintaining the action against Sanders, they 
u cannot maintain the present action." 

These cases are therefore, direct authorities for the two proposi- 
tions, that in cases of insolvency before the actual delivery, the ven- 
dor's right revives after the credit has expired, and that in cases of 
insolvency at least it exceeds a lien. 



(m) Bloxam v. Sanders, 4 B. & C. 941. 
In) Bloxam v. Morley, 4 B. & C. 951. 
(o) Bloxam v. Sanders, 4 B. & C. 948. 
(p) Bloxam v. Morley, 4 B. & C. 952. 
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The case of Dixon v. Yates (q), in 1833, is also a direct authority 
that in cases of insolvency the vendor's right revives even after a 
subsale made whilst the credit existed, and the purchaser was sol- 
vent. In that case there was no occasion to inquire what the extent 
of the vendor's right was, nor whether it exceeded a lien or not 

In Wilmshurst v. Bowker (r), in 1839, the point arose before the 
Common Pleas on the record. The bargain was, that possession 
was to be delivered on receipt of a banker's draft The purchaser, 
who was not insolvent, did not punctually deliver the banker's draft, 
and the vendor instantly resold the goods. The purchasers brought 
trover, and by a new assignment confined their complaint to the 
resale. The Court of Common Pleas decided on demurrer, that 
whether this resale was justifiable or not, the plaintiffs were not en- 
titled to the possession of the goods, as they had not given the 
banker's draft (s), and therefore, said Tindal, C.J., "the plaintiffs, 
" according to the decision of the King's Bench in Bloxam v. San- 
"ders (t), with the facts of which case those of the present very 
" nearly agree, cannot maintain trover, however they might have* 
" been able to have *brought a special action upon the case [*457] 
" against them for any damage sustained in consequence of the re- 
" sale, without waiting a reasonable time for the remitting of the 
" banker's draft; and this meets the justice of the case, for in such 
" an action they would recover only the damages actually sustained 
" in consequence of the resale, which might be very small, and not 
" as in an action of trover, the full value of the goods for which they 
" have not paid according to the terms of the contract" This was 
a decision that the vendor's right exceeds a mere lien whilst the 
purchaser is in default, though solvent. 

And the same Court afterwards, in Milgate v. Kebble (u), in 1841, 
decided the same point The vendor resold the goods, and the pur- 
chaser brought trover against him for so doing. The facts appeared 
to be, that the purchaser had, before the resale, paid a considerable 
portion of the price, but that he was in default in paying the re- 
mainder. The purchaser was solvent, and the jury found expressly,, 
that the resale was unreasonable, [and gave a verdict for the plain- 
tiff. But the defendant subsequently moved to nonsuit the plain- 
tiff on the ground that his, the vendor's, right of possession had 
not been lost, and therefore the plaintiff was not entitled to main- 
tain trover against him and was successful]. In this case the pur- 
chaser, at the time of the resale, was still in default, and had made 
no tender of the unpaid part of the price before the resale. 

(q) Dixon v. Yafcs, 5 B. & Ad. 313, ante, p. 342. 

M WUmahurst v. Bowker, 5 N. C. 541. 

(«) [But on appeal to the Exchequer Chamber, reported in 7 M. & G. 882, 
the Court held that the delivery of the banker's draft was not a condition pre- 
cedent, see ante, p. 153.] 

(0 Bloxam v. Sanders, 4 B. & C. 941. 

(u) MUgate v. Kebble, 3 M. & G. 100, post, p. 463. 
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In Martindale v. Smith (a?), in the same term, the Queen's Bench 
decided, that where the plaintiff being in default, had made a ten- 
der before the resale, trover would lie. The cases are perfectly con- 
sistent; Milgate v. Kebble (u), decided that the vendor's right ex- 
ceeded a right of lien, and interf erred with the purchaser's right of 
property; Martindale v. Smith (x), that it did not absolutely super- 
sede his right of property. 

[*458] *It is not too much to assume that the vendor's rights to 
retain arise under the same circumstances as his right to stop in 
transitu would arise, if the goods were put in motion. It would be 
rather an anomaly if the vendor, in order to raise his rights, was 
obliged to put the goods in motion, and then stop them again; and 
it seems always taken for granted, that these analogous right are 
coextensive, and that the vendor may justify a retention of „ the 
goods, under the same circumstances as would justify a stoppage of 
them. 

[In Valpy v. Oakeley (y), the vendees accepted three bills against 
goods according to contract, they met the first bill at maturity, and 
became bankrupt after the time for the delivery for the goods had 
expired, but before the other two bills had reached maturity. The 
whole of the goods had not been delivered, and the vendee's as- 
signees brought this action against the vendor for not delivering 
the residue, and recovered nominal damages. Lord Campbell, C.J., 
saying of the two outstanding bills, " While current they were pay- 
" ment, when dishonoured they were waste paper * * * and there 
" being no difference shown between the market price at the time of 
u default and the contract price, the vendees could have recovered 
"only nominal damages. No more therefore can the assignees."] 

It has been twice ruled at Nisi Prius, once by Bayley, J., in New 
t. Swain (z), in 1828, and again by Littledale, J., in Bunney v. 
Pointz (a) in 1832, that where the owner of goods sells on credit, 
and the purchaser suffers him to retain possession till the credit 
has expired, the seller then acquires a right to retain them till the 
payment is made, although the purchaser, who is in default, does 
not ultimately prove insolvent. This point has never been decided 
by the Court in banc, and must be considered as doubtful. The 
[*459] expressions *used in the judgment of the King's Bench in 
Bloxam v. Sanders (b) certainly afford it some countenance (c). 

Assuming, therefore, what seems pretty well established, that the 
vendor's rights exceed a lien, and are greater than can be attributed 
to the assent of the purchaser, under the contract of sale, the ques- 
tion arises, how much greater than a lien are they ? And this is a 

(x) Marthuldte v. Smith, 1 Q. B. 389, post, p. 469. 

(y) Valpy v. Oakeley, 16 Q. B. 941 ; 20 L. J. Q. B. 381 ; Griffiths v. Perry, 1 
E. & E. 680 ; 28 L. J. Q. B. 204. 

(z) New v. Swain, 1 Dans. & Loyd, 193. 
(a) Bunney v. Pointz, 4 B. & A. 568. 
lb) Bloxam v. Sanders, 4 B. & C. 941 , ante, p. 455. 

(c) See also judgment of Parke, J., in Dixon v. Yates, 5 B. & Ad., p. 341. 
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question that, in the present state of the law, no one will venture 
to answer positively, but as has already been said, the better opin- 
ion seems to be, that in no case do they amount to a complete re- ^ 
sumption of the right of property, or in other words to a right to * 
rescind the contract of sale, but perhaps come nearer to the rights 
of a pawnee with a power of sale, than to any other common law 
rights. At all- events it seems, that a resale by the vendor, whilst 
the purchaser continues in default, is not so wrongful as to author- 
ize the purchaser to consider the contract rescinded, so as to entitle 
him to recover back any deposit of the price, or to resist paying any 
balance of it still due ; nor yet so tortious as to destroy the vendor's 
right to retain, and so entitle the purchaser to sue in trover. [Since 
the above passage was written it has been repeatedly stated by judges 
that the vendor cannot rescind the contract except where it may be 
presumed from the conduct of the other party that he also intended 
to rescind the contract.] 

Before entering (d) upon this subject, on which it will be proper 
to endeavour to collect all the authorities, it may be as well to clear 
the subject from one or two cases in which the purchaser's right of 
property may be completely devested, but by the operation of per- 
fectly different rules of law. 

First of all it is to be observed, that a vendor who has retained 
the possession of goods, and becomes a bankrupt, may come within 
the provisions of the bankrupt laws (e) ; as a reputed owner of the 
goods, having at the time of his *bankruptcy the possession [*460] 
of the goods by consent of the true owner, that is of the purchaser. 
Knowtes v. Horsfall (/). In cases of this nature, it is quite imma- 
terial whether the vendor had more or less legal interest in the 
goods ; the question is, whether the purchaser suffered him to be 
reputed owner or not. It does not, therefore, belong to the present 
subject to treat on this class of cases. 

Secondly, a sale transferring the property in goods, and not ac- 
companied by a delivery of possession, may be void as against the 
-vendor's creditors, because fraudulent, either at common law, or by 
the statute 13 Eliz. c. 5. It is not, however, a matter of law that a 
sale unaccompanied by delivery of possession, is void as against 
creditors, but only that the want of an open change of posses- 
sion, as evidence, tends to shew that the sale was made with a 
fraudulent intention. 

The law, and cases upon this subject, are collected in a note to 
Twyne'8 case, in Smith's Leading Cases, to which the reader is re- 
ferred. 

In Martindale v. Booth (g), in 1832, the King's Bench decided 
that a bill of sale by way of mortgage, was good as against an ex- 

Id) Post, p. 462. 
e) See the 44th section of the Bankruptcy Act of 1883. 
/) Knowles v. Horsfall, 5 B. & A. 134. 
g) Martindale v. Booth, 3 B. & Ad. 498. 
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edition creditor, although no possession was delivered, and Parke, 
J., said, that "the want of delivery was only evidence that the 
"transfer was colourable." 

In Eastwood v. Brown (ft), in 1825, where there was a sale of 
goods of which the vendor remained in possession, Abbott, C. J., 
held that it was not in itself a void sale as against an execution 
creditor, but left it to the jury to say on the whole case, whether it 
was an arrangement lor the purpose of delaying, or defeating credi- 
tors, and the jury found in favour of the sale, and the summing up 
was not afterwards questioned. 

These cases are authorities that the property is in, the purchaser, 
[*461] against third persons as well as against the vendor. *But 
though the vendor has not the property in the goods, he may never- 
theless, have power to sell them, so as to confer a good title on a 
subsequent purchaser. There is a dictum of Abbott, C. J., in 
Knowles v. Horsfall (*), to the effect that a vendor suffered to re- 
tain possession of the goods, is clothed by the purchaser with an 
apparent authority to deal with them as his own, and that conse- 
quently, a sale by him would bind the first purchaser. This may 
be somewhat doubtful, and is not in agreement with Reeves v. Cap- 
per (k), but this principle can only apply where the second pur- 
chaser bought bond fide, and without notice of the prior sale ; when 
it does apply it must be immaterial whether the first purchaser has 
paid the full price or not, for the apparent authority given to a paid 
vendor, who is suffered to retain possession of the goods, is quite 
as extensive as that given to an unpaid vendor in similar circum- 
stances. Such a question can hardly arise without a criminal fraud 
on the part of the vendor, and considerable negligence on the part 
of the purchaser.] 

[The purchaser's rights may also be devested by the operation of 
the Factors Acts (Z), and by a sale in market overt The law on 
this subject will be found in Tudor's leading cases in Mercantile 
and Maritime Law, 2nd ed. 713 (m). 

(h) Eastwood v. Brown, R. & M. 312. 

(t) Knowles v. Horsfall, 5 B. & A. 140. 

\k) Reeves v. Capper, 5 Bing. N. C. 136 ; 2 Jur. 1067 ; G Scott, 877. 

ll) Ante, p. 426. 

(m) [The positions of a purchaser for value, an execution creditor, and a trus- 
tee in bankruptcy, are not the same. A purchaser for value, if he had no notice 
of any equities affecting the property, takes his vendor's interest in the prop- 
erty unaffected by those equities. An execution creditor can only seize his 
debtor's interest (n) ; and, therefore, if there is any equity affecting the prop- 
erty, he can only seize it subject to that equity whether he had notice of it or 
not. But the execution creditor may seize property which the debtor has 
parted with by an assignment, which, although good between the debtor and 
the assignee, was made under such circumstances that the law declines' to re- 



fa) Lanyon v. Toogood, in 1844, 13 M. & W. 27; 13 L. J. Ex. 273 ; Glasspoole 
v. Young, in 1829, 9 B. & C. 696 ; Nicolls v. Bastard, 2 Cr. Mee & Kos. 769 ; 
Manders v. Williams, 4 Ex. 339 ; 18 L. J. Ex. 437. 
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♦Bat to return to the question [how much the vendor's [*462] 
rights exceed a lien, or in other words] how far a vendor partially 
or totally unpaid, may, after the purchaser is in default or insolv- 
ent, confer a good title to the goods on a second purchaser who has 
notice of the prior purchase ; and if he can confer such a good 
title, how far the act conferring it renders him liable to the original 
purchaser whose rights are thus devested, or to what extent that 
act affects the vendor's right to recover or retain the price due from 
the first purchaser. 

In Langfort v. Tyler (q), in 1705, Holt, C. J., is reported to have 
ruled, — " That after earnest given, the vendor cannot sell the goods 
"to another without a default in the vendee, *and there- [*463] 
" fore, if the vendee does not come and pay and take the goods, the 
" vendor ought to go and request him, and then if he does not come 
" and pay, and take away the goods in convenient time, the agree- 
"ment is dissolved, and he is at liberty to sell them to any other 
"person." 

This has been sometimes understood to be a ruling, that a resale 
under such circumstances was rightful, and operated as an election 
to rescind the contract 

If such were the effect of a resale, it would follow that the ven- 

cognize it as against the creditor. Such a contract may be regarded as void 
either according to the common law, or under 13 Eliz. c. 5, which enacted that 
all assignments made for the purpose of delaying, hindering, or defrauding 
creditors should be void. Whether an assignment was made for that purpose 
is a question of fact in every case, and such facts as that the transaction was a 
secret one, or made for a very small consideration, or that the vendor remained 
in possession after the sale, are strong evidence of fraud. But although re- 
maining in possession is strong evidence, it is not conclusive. For example, in 
the case of a mortgage of chattels, where the nature of the transaction is, that 
the vendee shall only take possession on the happening of some future event. 
To stop this loophole for fraud, the Bills of Sale Acts have from time to time 
been passed, making all assignments, whether absolute or by way of mortgage, 
void, unless registered in the manner prescribed by the Acts. The law on this 
subject will be found in the Twyne'8 case in Smith's Leading Cases, vol. i. And 
so exacting is the law in these cases, that even if the execution creditor had at 
the time when the debt was contracted notice of the assignment, he is not af- 
fected by it, but is in the same position as if he had not had notice (o). 

The rights of the trustee in bankruptcy over property which is in fact the 
property of the bankrupt, are much the same as those of the execution creditor 
— he takes it subject to all the equities affecting it, whether he had notice of 
them or not. But he has rights over property which is not in fact the property 
of the bankrupt, more extensive than those which the execution creditor has, 
for he may not only take property which the bankrupt has assigned by an as T 
signment which the law will not recognize, but further, by the Bankruptcy 
Act he may take all goods in the possession of the bankrupt with the consent 
•of the true owner, of which the bankrupt is the reputed owner (p). 



(o) Edwards v. FAward*, in 1876, 2 Ch. D. 291 ; 45 L. J. Ch. 391. 
( p) Bankruptcy Act of 1884, s. 44. 
(q) Langfort v. Tyler, 1 Salk. 113, ante, p. 453. 
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dor must return any part of the consideration he had received (r). 
This might not always be possible, and in many cases would be 
very unjust. The purchaser would have taken his chance of the 
benefit of a rising market, or any other lucky event, and the vendor 
would bear the loss arising from an unlucky one. The circum- 
stances in Milgate v. Kebble («), in 1841, illustrate this better than 
any supposititious case could do. There the vendor sold his crop 
of fruit for 38 1, payable part by instalments, and part on delivery 
of the fruit The purchaser paid 83Z. and if fruit had risen in 
value, or the crop had proved very good, he would no doubt have 
paid the remaining 5Z., but he did not pay it, and the vendor resold 
the whole of the fruit for 61. The purchaser brought trover against 
him and the jury found that the resale was unreasonably speedy, 
and that the purchaser's damage in consequence was 5Z. Surely it 
would be very harsh law to say, that in consequence of this resale 
damaging the purchaser to the extent of 5Z., the vendor was to re- 
pay him 33Z., yet that consequence would follow if the resale 
rescinded the contract. 

In Hore v. Milner (t), at Nisi Prius, in 1797, Lord Kenyon 
[*464] *seems to have considered a resale absolutely tortious, and 
estopping the vendor from setting up the former contract or! sale 
as still subsisting. In that case, the vendor after the resale, sued 
the original purchaser for goods bargained and sold, and Lord Ken- 
yon thought that by the resale, he had precluded himself from say- 
ing the goods were the property of the defendant. 

In Mertens v. Adcock (u), in 1813, Lord Ellenborough seems to 
have decided at Nisi Prius, that a resale, under a 'power expressly 
reserved in the contract of sale, did not prevent the vendor from, 
recovering the balance of the price undeir a count for goods bar- 
gained and sold, in other words, that the exercise of a power of 
resale did not rescind the contract of sale. The case is so reported 
as to be of little value; [it was cited in Lamond v. Davall (x), in 
1847. In that case there was a condition that if the purchase 
money was not paid on the day following the sale the goods might 
be resold and the loss should fall on the vendee. The goods were 
resold and the vendor then brought this action to recover the 
whole purchase money from the first vendee and was nonsuited by 
Erie, J. On the motion, Lord Denman, C.J., said that "the power 
" of resale implies a power of annulling the first sale, and that 
" therefore the first sale is on a condition, and not absolute." In 
delivering the judgment of the Court, Lord Denman did not lay 

(r) Strickland v. Turner, 7 Ex. 208; 22 L. J. Ex. 115; Cox v. Prentice, 3 M. & 
S. 344; Eichholz v. Bannister, 17 C. B. N. 8. 708; 34 L. J. C. P. 105; Stephens v. 
Wilkinson, 2 B. & Ad. 320; Giles v. Edwards, 7 T. R. 181; Gompertz v. Barilett, 
2 E. & B. 849; 23 L. J. Q. B. 65. 

(*) Milgate v. Kebble, 3M.&G. 100, ante, p. 457. 
\t) Hore v Milner. Peake, 42 n. 
u) Mertens v. Adcock, 4 Esp. 251. 
a?) Lamond v. Davall, 9 Q. B. 1030; 16 L. J. Q. B. 136. 
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any stress on the fact that the power reserved was an express one, 
but appears to have decided the case simply on the ground that 
under the circumstances the sale must be taken to have been a con- 
ditional one. And the case appears to be no authority for what the 
law would be if the contract were not a conditional one] 

In Kymer v. Sumercropp (2/), in 1807, the unpaid vendor of goods 
had retained part of them on the insolvency of the purchaser. He 
afterwards discovered that the purchaser was *agent for a [*465] 
solvent principal, and sued this principal, for goods bargained and 
sold, the defendant's counsel contended, that as to the portion of 
the goods stopped, the plaintiffs could not recover under the count for 
goods bargained and sold, as the goods were withheld from him, 
and the contract thereby rescinded. Lord Ellenborough overruled 
the objection. " The coffee, said he, " was stopped only to prevent 
" its getting into the hands of the insolvent brokers, and as pay- 
" ment was to precede the delivery, it was enough if the plaintiffs 
" on being paid were ready to have delivered it. 

In Greaves v. Ashlin (z), in 1813, at Nisi Prius, before Lord El- 
lenborough, the facts were, that Ashlin had sold Greaves 50 quarters 
of oats, at 45s. Gd, out of 175 quarters. It does not appear whet- 
her the oats were specified or severed from the 175 quarters, so as 
to render it a complete bargain and sale, but probably they were 
so. The seller soon after, gafe the buyer notice that if he did not 
take them away he should resell them to other persons. He did 
resell them at 51s. per quarter. The plaintiff Greaves, brought an 
action on the contract for not delivering the goods. Lord Ellen- 
borough said, — " If the buyer does not carry away the goods bought, 
'* within a reasonable time, the seller may charge him warehouse 
" room, or he may bring an action for not removing them, if he is 
" prejudiced by the delay. But the buyer's neglect does not entitle 
" the seller to put an end to the contract. When a farmer sets out 
" his tithes, and gives the parson notice to take them away, he may 
" bring bis action if the latter does not do so within a reasonable 
" time, but the parson's neglect does not revest in the farmer the 
" property in the articles set out In this case the notice given to 
" fetch away the goods, could not discharge the defendant from his 
" contract, nor empower him to sell the property of the plaintiff.' ' 

The plaintiff recovered the difference in price. This is a decision 
that the default of a solvent buyer, does not give the vendor a right 
at his election to rescind the whole contract *The expres- [*4^6] 
sions tbat seemed to shew that Lord Ellenborough thought the 
vendor had no more right of resale than the farmer who had set out 
tithes, are very worthy of attention, but are dicta merely. 

These seem to be all the authorities prior to the two cases of 



(y) Kymer v. Suwercropp, 1 Camp. 109. 
(z) Greavc8\. Ashlin, 3 Camp. 426. 

(2207) 



336 REMEDIES. [PL III. 

Bloxam v. Sanders (a), and Bloxam v. Morley (6), in 1825, which, 
as already said (c), decided that the vendor's right, where he had 
not parted with the possession in case of insolvency, exceeded a 
mere lien. The reasoning of the Court in their judgment went 
farther, and seems to lead to the inference, that though the vendor 
had in their opinion more than a lien, yet he had no right to rescind 
the sale, and that stoppage in transitu was not a rescission of the 
sale. Bayley, J., in Bloxam v. Sanders (a), said, "The seller's 
" right in respect of the price, is not a mere lien which he will f or- 
" feit if he parts with the possession, but grows out of his original 
"ownership and dominion, and payment or a tender of the price, is 
" a condition precedent on the buyer's part, and until he makes 
" such payment or tender, he has no right to the possession. If 
" goods are sold upon credit, and nothing is agreed upon as to the 
" time of delivering the goods, the vendee is immediately entitled 
" to the possession,, and the right of possession and the right of pro- 
"perty vest at once in him, but his right of possession is not 
" absolute, it is liable to be defeated if he becomes insolvent before 
" he obtains possession, Tooke v. Hollingworth (d). Whether de- 
" fault in payment when the credit expires will destroy his right of 
" possession, if he has not before that time obtained actual posses- 
" sion, and put him in the same situation as if there had been no 
" bargain for credit, it is not now necessary to inquire, because this 
" is a case of insolvency, and in case of insolvency the point seems 
" perfectly clear. Hanson v. Meyer (e). If the seller has dis- 
[*467] " patched the goods to the buyer and *insolvency occurs, he 
" has a right in virtue of his original ownership to stop them in 
" transitu. Mason v. Lickbarrow (/), Ellis v. Hunt (g). Hodgson 
" v. Loy (h). Inglis v. Usherwood, (t), Bohtlingk v. Inglis (k). 
" Why ? because the property is vested in the buyer, so as to sub- 
" ject him to the risk of any accident, but he has not an indefeasible 
" right to the possession, and his insolvency without payment of the 
" price defeats that right; and if this be the case after he has dis- 
" patched the goods, and whilst they are in transitu, a fortiori is it 
"when he has never parted with the goods, and when no transitus 
" has begun. The buyer, or those who stand in his place, may still 
" obtain the right of possession if they will pay or tender the price, 
" or they may still act upon their right of property if anything un- 
" warrantable is done to that right If, for instance, the original 

(a) Bloxam v. Sanders, 4 B. & C. 941, ante, p. 455. 

lb) Bloxam v. Morley, 4 B. & C. 951, ante, p. 455. 

(c) See ante, p. 455. 

Id) Tooke v. Hollingivorth, 2 T. R. 215. 

(c) Hanson v. Meyer, 6 East, 614. 

(/) Mason v. Lickbarrow, 1 H. Bl. 357. 

(g) Ellis v. Hunt, 3 T. R. 464. 

Ih) Hodgson v. Loy, 7 T. R. 440. 

(i) Inglis v. Usherwood, 1 East, 515. 

(h) Bohtlingk v. Inglis, 3 East, 381. 
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" vendor sell when he ought not, they may bring a special action 
" against him for the injury done by such wrongful sale, and re- 
" cover damages to the extent of that injury, but they can maintain 
44 no action in which right of property and right of possession are 
44 both requisite." 

It seems difficult to avoid thinking, that the Judges who con- 
curred in that judgment were ready to decide that the vendor could 
not rescind the contract of sale without the consent of the buyer, 
even if he was in default, and that stoppage in transitu did not op- 
erate as a rescission of the contract; but it seems they were not 
quite ready to decide this, for in Clay v. Harrison (I), in 1829, 
some of them exercised much ingenuity to avoid the point, and 
formed their judgment (as appears from the statement of Parke, B., 
in James v. Griffin (m) on a ground so subtle, that we may venture 
to guess the Court were not agreed on the main *point or [*468] 
they would not have acted on such a very refined distinction. 

In Bloxam v. Sanders (n) the Court seem to have rather care- 
fully avoided saying whether a vendor's resale was of necessity 
wrongful in all cases, whilst they expressly say that the purchaser's 
damage by the resale, is not to be estimated by the value of the 
goods. Tne question of whether a resale conducted in such a rea- 
sonable manner as to work no damage to the purchaser, is lawful 
or not, was of some importance as it affected the manner of plead- 
ing and the question of costs, and also as it may affect the title of 
the second vendee. 

In Maclean v. Dunn (o), in 1828, the vendor, after the purchaser 
had repeatedly refused to take the goods, resold them at a loss, and 
brought an action on the contract for not accepting the goods. It 
was contended that the resale operated as a rescission of the con- 
tract as against the vendors. The Common Pleas decided that it 
did not, and in delivering the judgment of the Court, Best, C. J., 
said: — "That it was clear the resale did not rescind the contract 
" It is admitted that perishable articles may be resold. It is diffi- 
44 cult to say what may be considered as perishable articles, and 
"what not; but if articles are not perishable, price is, and may 
" alter in a few days or a few hours. In that respect there is no 
" difference between one commodity and another. It is a practice, 
44 therefore, founded on good sense, to make a resale of a disputed 
" article, and to hold the original contractor responsible for the dif - 
u ference. The practice itself affords some evidence of the law, and 
44 we ought not to oppose it except on the authority of decided 
44 oases. Those which have been cited do not apply. * * * 
44 We are anxious to confirm a rule consistent with convenience and 
44 law. It is most convenient, that when a party refuses to take 

I) Clay v. Harrison, 10 B. & C. 99, post, p 480. 
») James v. Griffin, 2M.&W. 632. 

Bloxam v. Sanders, 4 B. & C. 941. 

Maclean v. Dunn, 4 Bing. 722. 

22 cox. OF SALE. (2209) 
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" goods he has purchased, they should be resold, and that he should 
[*469] "be liable to the loss, if any, upon the resala *The goods 
" may become worse the longer they are kept, and at all events 
" there is the risk of the price becoming lower." 
« The decision in this case was, that the resale by the vendor did 
not rescind the whole contract, or prevent him from treating it as 
subsisting. The dictum of the Court goes to the extent, that the 
resale was perfectly legal and justifiable; probably it may be so, 
but there has never been a decision to that extent 

In Acebal v. Levy (p), in 1834, the Common Pleas (not consist- 
ing of the same Judges as in 1828) said there could be no doubt 
that a resale by the vendor, after a refusal on the part of the buyer 
to take the goods, did not prevent the vendor from suing on the 
original contract 

In Martindale v. Smith (q), in 1841, Smith had, on the 23rd 
April, sold Martindale six stacks of oats, payment on the 10th July, 
the stacks to remain, if required, till the middle of August. Smith 
afterwards, in the beginning of July, told Martindale that if he did 
not pay on the very day, he should not have the corn. Martindale did 
not pay on the very day, but two or three days afterwards tendered 
the price. Smith, who still had the stacks in his possession, re- 
fused to take the money, and afterwards sold the stacks. Martin- 
dale brought trover against him, and the Queen's Bench held it 
would lie, because " the vendor's right to detain the thing sold 
"against the purchaser, must be considered as a right of lien till 
" the price is paid, and not a right to rescind the bargain, and here 
"the lien was gone by the tender of the prica" 

The decision here is, that default on the part of the purchaser, 
gives the vendor no right to rescind the contract The Court can- 
not be understood as saying, that the vendor's right, was a mere 
right of lien, and no more: see Milgate v. Kebble (r). 
[*470] *In two cases since Maclean v. Dunn («), there have been 
intimations of a concurrence in the dicta in that casa In Gosling 
v. Birnie (f), in 1831, Tindal, C.J., intimated an opinion, that 
where a vendor, partially unpaid, had resold the goods, and the 
original purchaser afterwards paid the balance of the price, the 
property, nevertheless, was in the second purchaser, who had 
bought bond fide, but the case was disposed of on another ground. 

And in Fitt v. Cassanett (u), in 1842, the Court of Common 
Pleas seem to have been of opinion that a resale, after a refusal to 
proceed on the part of the purchaser, was quite legal, but at all 
events did not entitle the purchaser to treat the contract as re- 
scinded. 

(p) Acebal v. Levy, 10 Bing. 376. 

(q) Martindale v. Smith, 1 Q. B. 389. 

(r) Milgate v. Kebble, 3 M. & G. 100, ante, p. 463. 

(«) Maclean v. Dunn, 4 Bing. 722, ante, p. 468. 

It) Gosling v. Birnie, 7 Bing. 339. 

(u) Fitt v. Caaaanett, 4 M. & G. 898. 
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[The question of the right of one of the parties to rescind a con- 
tract where the other party is in default, has arisen on several oc- 
casions where there was a contract to deliver goods by instalments, 
and there has been a failure either in the delivery of an instalment 
or the payment for it; and although it is perhaps impossible to recon- 
cile ail the cases, yet the difference of judicial opinion becomes very 
much smaller if the case of Hoare v. Rennie (&) be disregarded for 
this purpose, and the judgments of Field, J., in Honck v. Muller 
(y), in the Court below, and of Brett, L. J., in the Court of Appeal, 
be considered as the correct ones. 

If a contract, say for the delivery of 1000 tons of iron, by ten 
equal instalments, be construed as what is called one entire con- 
tract to supply a thousand tons in a specified time, then, if the con- 
tract cannot be performed in the manner specified, the party failed 
against may refuse to have any other arrangement substituted; and 
just as he might decline to accept nine hundred tons when he had 
contracted for a thousand to be delivered all at one time, so he may 
refuse to accept nine hundred when he had contracted for one 
thousand *to be delivered at stated times. And if the con- [*471] 
tract be so construed, and cannot be performed strictly according to 
its terms, then the party failed against may rescind the contract or 
bring his action. This, possibly, was the view which the Court 
took of the contract in Hoare v. Rennie (x). 

But if the contract be construed as a promise by one party to do 
a series of acts, i.e., to deliver instalments, it seems impossible to 
say that if there is a failure to do one of those acts, that there is a 
total failure of the consideration for the other party's promises 
such as would justify the other party in rescinding (z). 

" The rule of law is, that all things to be performed by a party 
" to an agreement on his part, are the consideration for all to be 
" performed by the other party " (a). 

Which of these is the true construction of the contract may be a 
question of some difficulty, but when damages are a sufficient rec- 
ompense for a partial failure, it seems difficult to suppose that the 
parties intended that either of them should have any such a dispro- 
portionate remedy as a power to rescind the contract 

No doubt the remedy by way of damages may prove to be inade- 
quate, as in the case of the insolvency of the party in default; but 
that is a contingency which is unavoidable where this course of 
dealing is adopted. 

Where the failure of one party to perform one of the acts prom- 
ised to be done is such that the other party is justified in conclud- 
ing that the party failing wishes to rescind, then he may elect to 

Hoare v. Rennie, 5 H. & N. 19; 29 L. J. Ex. 73. 

Honck v. Muller, 7 Q. B. D. 104; 50 L. J. Q. B. 529. 

Boon v. Eyre, 2 W. Bl. 1312; 1 H. Bl. 273, n. ; and ante, p. 199. 

Per Bramwell, B., in Sanderson v. Graves, L. R. 10 Ex. 537; 44 L. J. Ex. 
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rescind. The evidence from which an intention on the part of the 
person failing to abandon the contract may be inferred by the other 
party may be of various kinds, as insolvency, or long delay after 
the other party has given notice of his wish to abandon it, or an 
express notice; for just in the same way that where one party gives 
notice that he does not intend to perform his part of the contract, 
[*472] the *other may take him at his word, and elect to consider 
his refusal as a breach (c), so he may elect to rescind. And there 
does not seem to be any distinction, as a matter of evidence, between 
a failure as to the first instalment or a failure as to some subsequent 
instalment (d), for the part performance, by accepting the prior in- 
stalments, being according to the contract, is consistent with either 
construction. 

It has been argued that if the vendor retakes possession of the 
goods after having delivered them, that that is evidence from which 
an intention to rescind the contract may be gathered; but this has 
been decided not to be' the case (e). 

If goods have been delivered according to contract, and then, in 
consequence of the vendee's conduct, the vendor elects to rescind 
the contract the vendor cannot bring an action upon the con- 
tract for the price of the goods delivered, for it is gone, but 
can recover whatever he can prove to be the value of the goods (/). 

Withers v. Reynolds (g), in 1831, was an action for damages for 
not delivering straw. Reynolds, the defendant, had contracted to 
supply Withers, the plaintiff, with straw at the rate of three loads 
a fortnight, from October to the following June, payment on delivery. 
He supplied the straw up to January, when Withers who had paid 
for all that had been delivered except the last load, said that in fu- 
ture he should always keep one load in hand. Reynolds then re- 
fused to deliver any more straw unless it was paid for on delivery. 
Lord Tenterden, C. J., and Parke, Taunton, and Patteson, J J., held 
that when the plaintiff said he would not pay on delivery, the de- 
fendant was not obliged to go on supplying him. Patteson, J., 
said: "If the plaintiff had merely failed to pay for any particular 
[*473] " load, that, of itself, might not *have been an excuse to the 
" defendant for delivering no more straw; but the plaintiff here ex 
" pressly refuses to pay for the loads as delivered." 

In Hoare v. Rennie (h), in 1859, the plaintiffs contracted to de- 
liver a certain quantity of iron in four £qual monthly instalments. 
They delivered practically nothing in the first month, and the de- 






(c) Cort v. Ambergate Ry. Co., 17 Q. B. 127; 20 L. J. Q. B. 460, post, p. 486. 
Id) Per Brett, L. J., in Honck v. Muller, 7 Q. B. D. 104; 50 L. J. Q. B. 529. 
(e) Stephens v. Wilkinson, in 1831, 2 B. & Ad. 320; Gilford v. BriUan, in 1841. 
8M.&W. 575; Page v. Cowasjee, in 1866, L. R. 1 P. C. 127; 3 Moore, P. a 
C N 8 490 

(/) Bartholomew v. Markwiek, in 1864, 33 L. J. C P. 145; 15 C. B. N. & 
710. 

Withers v. Reynolds, 2 B. & Ad. 882. 

Hoare v. Rennie, 5 H. & N. 19; 29 L. J. Ex. 73, ante, p. 217. 

(2212) 



Ch. III.] REMEDIES. 341 

fendants refused to take any of the iron. The case was heard on 
demurrer, and the Court held that the plaintiffs could not recover. 
It is, however, more than doubtful whether the Court would put the 
same construction on this contract as reported if the same case were 
ever tried again. 

In Jonas8ohn v. Young (t), in 1863, the plaintiffs agreed to sell 
to the defendant as much gas coal equal to sample, as a certain 
steamship could carry from Sunderland to London in nine months. 
The plaintiffs said that the defendant after taking part of the coals 
refused to send the ship to take any more. The defendant pleaded 
that the coal delivered by the plaintiffs was not equal to sample, and 
that the plaintiffs had detained the ship longer than necessary. On 
demurrer the Court, consisting of Wightman, Crompton, and Black- 
burn, JJ., held that the plea was no answer to the declaration. 

In Simpson v. Crippin (&), in 1872, the defendants agreed to sell 
to the plaintiffs 6000 to 8000 tons of coal, to be delivered into wag- 
gons to be sent by the plaintiffs to the defendant's collieries, in 
equal monthly quantities during a period of twelve months. During 
the first month the plaintiff sent waggons for 158 tons only, instead 
of at least 500. The defendants, at the expiration of the month, 
gave notice that, as the regular and punctual withdrawal of the 
stipulated quantity in each month was the sole inducement for them 
to entertain the contract, they now cancelled it, and refused to de- 
liver any more coal. The Court of Queen's Bench held that the 
defendants were not entitled to do so, notwithstanding the plaintiffs' 
breach. 

♦In Ex parte Chalmers (I), in 1873, the facts were that [*474] 
Hall and Co. contracted to sell Edwards 330 tons of bleaching - 
powder, to be delivered at the rate of thirty tons a month from 
February to December, both inclusive, payment by cash fourteen 
days after each delivery. All the deliveries up to and including 
the October one were delivered and paid for : the November instal- 
ment was delivered, but not paid for. On the 20th of December 
Edwards became insolvent, and on the 23rd of December Hall and 
Co. wrote to him, " We give you notice that we refuse to deliver 
any more bleaching-powder upon your contract." The De- 
cember instalment was not delivered. Edwards was adjudicated 
bankrupt, and Chalmers, as trustee, claimed the delivery of thirty 
tons of bleaching-powder; and on Hall and Co.'s refusal, he claimed 
1502. damages. 

The Court held he could not do so. Sir G. Mellish, L. J., deliv- 
ered a judgment in which Lord Selborne, L.C., and Sir W. M. 
James, L. J., concurred. He said : " The first question that arises 
" is what are the rights of a seller of goods when the purchaser be- 
" comes insolvent before the contract for sale has been completely 

t) Jonassohn v. Young, 4 B. & 8. 296; 32 L. J. Q. B. 285. 

ft) Simpson v. Crippin, L. R. 8. Q. B. 14; 42 L. J. Q. 28, ante, p. 219. 

\l) Ex parte Chalmers, 8 Ch. Ap. 289; 42 L. J. Ch. 37. 
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" performed? I am of opinion that the result of the authorities is 
" this — that in such a case the seller, notwithstanding he may have 
" agreed to allow credit for the goods, is not bound to deliver any 
" more goods under the contract until the price of the goods not 
" yet delivered is tendered to him; and that if a debt is due to him 
" for goods already delivered he is entitled to refuse to deliver any 
" more till he is paid the debt due for those already delivered, as 
" well as the price of those still to te delivered. * * I agree 
" with what was said by Crompton, J., in Griffiths v. Perry (m), that 
" the mere fact of the insolvency of the purchaser did not put an 
" end to the contract. It certainly would be very unfair if it had 
" that effect " (n). 

[*475] *In Morgan v. Bain (o), in 1874, the defendants had, on 
the 5th of February, contracted to sell to the plaintiffs 200 tons of 
iron. On the 12th of March, the plaintiffs, finding themselves un- 
able to meet their liabilities, determined to suspend payment, and 
informed the defendants of the fact on the 14th of March. On the 
5th of April the first meeting of the creditors was held, at which it 
was agreed to accept a composition of five shillings in the pound. 
The plaintiffs did not refer to their contract with the defendants in 
their statement of affairs, but it was known to those present at the 
meeting. By the 1st of May three new partners had joined the 
plaintiff's firm, and as iron had risen, they, on the 13th of May, de- 
manded a delivery of the iron pursuant to the contract The de- 
fendants at once repudiated the contract It was stated in argument 
that by the usage of the iron trade no delivery would be due under 
the contract until the 1st of April. Lord Coleridge, C. J., deliver- 
ing judgment for the defendant, said : " The question that is 
" raised for our consideration is, whether, on the 13th of May, 
" there had been a rescission of the contract Rescission must be 
" by both parties; either both must have intended to rescind, or on$ 
" must have so acted as to justify the other in thinking that he in- 
" tended to rescind. * * * Non-payment for one or two instal- 
" ments of the iron would not be, per se, conduct justifying the 
" conclusion on the vendor's part that the purchaser intended to 
" abandon the contract There might, however, be additional cir- 
" cumstances in connection with which such non-payment would be 
" sufficient to justify such a conclusion on the vendor's part 
" Here the purchaser was insolvent It would be, it appears to me, 
" in accordance with what I have before said as to the law on this 
" subject, the duty of the insolvent purchaser, if he meant to insist 
" on the contract, to claim delivery of the instalments from time to 
" time as they became due, and to offer cash in payment for them." 

(m) Griffiths v. Perry, 1 E. & E. 688; 28 L. J. Q. B. 204. 

(n) [As to what justifies a vendor in considering the vendee to he insolvent, 
see In re Phomix Bessemer Stert Co., Ex parte Carnforth Haematite Iron Co., in 
1876, 4 Ch. D. 108; 46 L. J. Ch. 115; and ante, p. 381.] 

(o) Morgan v. Bain, L. E. 10 C. P. 15; 44 L. J. C. P. 47. 
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In the case of Ex parte Stapleton (p), in the Court of Appeal 
♦in 1879, Stapleton contracted to sell to Nathan a cargo of [*476] 
maize; subsequently, on the 19th of January, Nathan filed a liqui- 
dation petition, and a receiver was appointed, and a correspond- 
ence took place between Stapleton and the receiver. On the 31st 
of January Stapleton wrote to the receiver, " I propose to sell at a 
time when I shall consider most advisable, and then claim on the 
estate for the loss. Have you any proposal to make ?" 

On the 6th of February, the market being a falling one, Staple- 
ton contracted to sell the cargo to Schroder and Co. for 6882. less 
than Nathan had contracted to pay. On the 7th of February, the 
receiver wrote to inform Stapleton that he had no right to deal with 
the cargo, before tendering it to him. On the 8th, Stapleton ten- 
dered it, and the receiver, on the 12th, wrote, that as Stapleton had 
resold before tendering, he reserved his right to regard the contract 
as cancelled Stapleton tendered a proof against the estate of 
Nathan for 6882. The Court allowed the claim. Jessel, M.R., 
said : " I am of opinion that if a person who has entered into a 
" contract of this kind gives to the vendor before he has parted with 
" the goods that which amounts in effect to this notice, ' I have 
" parted with all my property, and am unable to pay the price 
" agreed upon,' it is equivalent to a repudiation of the contract 
" Of course that would not affect the right of the trustee in liqui- 
" dation to elect to fulfil the contract on paying the price in cash, 
" provided that he does so within a reasonable time. But, if he 
" does not do that, I think that the vendor is entitled to treat the 
" contract as broken, without making any tender of the goods to the 
" trustee." 

In Freeth v. Burr (q), in 1874, the facts were that on the 28th of 
November, 1871, the plaintiffs agreed to buy of the defendants 250 
tons of pig iron, " half to be delivered in two weeks, remainder in 
four weeks. Payment, net cash fourteen days after delivery of each 
parcel. The market was a rising one. No iron was delivered 
until the 15th of February, *when 10J tons were sent to [*477] 
the plaintiffs, who complained of the unpunctual deliveries, and 
enquired whether the defendant would deliver the remainder of the 
iron, or whether they should buy in against him; the defendant 
said it was his intention to deliver the remainder. On the 29th of 
May, 125 tons had been delivered, and the defendant asked for pay - 
' ment for them, promising to deliver the remainder. The plaintiffs 
declined to pay, under the belief that they were entitled to deduct 
from the amount due to the defendant any loss which they might 
incur in case the defendant should fail to deliver the remainder of 
the iron, and in reply to a letter from the defendant demanding 
payment, put forward a claim for 2502., being 22. per ton on the 125 
tons undelivered. The plaintiffs, ultimately (but not until after an 

(p) Ex parte Stapleton, 10 Ch. D. 586. 

(q) Freeth v. Burr, L. R. 9 C. P. 208; 43 L. J. C. P. 91. 
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action had been brought to recover tne price) paid for the 125 tons 
delivered, and then brought this action for the refusal to deliver 
the remaining 125 tons, and obtained a verdict subject to the 
opinion of the Court The Court upheld the verdict, and Lord 
Coleridge, C. J., said that " in cases of this sort, where the question 
" is whether the one party is set free by the action of the other, the 
" real matter for consideration is whether acts or conduct of the one 
" do or do not amount to an intimation of an intention to abandon 
" and altogether to refuse performance of the contract. The true 
" question is, whether the acts and conduct of the party evince an 
" intention no longer to be bound by the contract." And this 
statement was frequently approved in the case of Mersey Steel and 
Iron Co. v. Naylor (r) in the House of Lords in 1884 

In Bloomer v. Bernstein (s), in 1874, the plaintiff had agreed to 
buy from 3,650 to 5,110 tons of old iron rails, "delivery to take 
place during 1872, and to be completed in December of that year, 
payment, net cash against bill of lading." On the 27th of January 
the defendant sent the plaintiff an invoice for 257 tons amounting 
to 1,3902., which sum was paid by the plaintiff, and he received the 
[*478] bill of *lading. On 31st of January an invoice was sent to 
the plaintiff for a further quantity of rails amounting to 907 L, but 
the plaintiff did not take up the bills of lading. On the 7th of 
February the defendant gave notice that if the bills of lading were 
not taken up the iron would be sold. On the 13th of February it 
was sold in a rising market, for a sum greater than the contract 
price. On the 14th of February the defendant informed the plain- 
tiff that as he had not taken up the bills of lading the contract 
would be cancelled. A correspondence followed, and finally on the 
19th of February the plaintiff wrote to the defendant saying that if 
the iron was not delivered he would buy in against him. On the 
20th of February the defendant again said that the contract was 
rescinded. The plaintiff filed a petition for liquidation on the 22nd 
of February. The creditors determined to have nothing to do with 
the plaintiff's contracts, and on the 28th of June, after a composition 
had been accepted, reassigned to the plaintiff his estate. On the 
23rd of July the plaintiff wrote to the defendant demanding a re- 
newal of the deliveries. No demand had been made between Feb- 
ruary and July, and it was held by Lord Coleridge, C. J., Brett and 
Grove, JJ., that the defendant was justified in repudiating the con- 
tract, the jury having found that a state of things had existed which ' 
justified the defendants in believing that the contract was intended 
to be put an end to by the plaintiff. 

In Brandt v. Lawrence (t), in 1876, the defendant having con- 
tracted with the plaintiff to purchase a large quantity of oats to be 
shipped by steamer or steamers, refused to accept both ship loads 

r) Mersey v. Steel and Iron Co. v. Naylor, 9 Ap. Ca. 434 ; 53 L. J. Q. B. 497. 
a) Bloomer v. Bernstein, L. R. 9 C. P. 588 ; 43 L. J. C. P. 375. 
t) Brandt v. Lawrence, 1 Q. B. D. 344 ; 46 L. J. Q. B. 237, ante, p. 225. 
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on the ground that they had not been shipped within the stipulated 
time. The jury found that the first ship had been loaded in time 
but not the second, and the Court held that he was bound to accept 
the first, fur when it was tendered there was nothing to show that 
the plaintiff would not or could not complete the contract 

In Oleaga v. West Cumberland Iron and Steel Co. (m), in 
♦1879, the contract was for. the sale of a certain quantity of [*479] 
Spanish iron ore, to be delivered by instalments when freights 
should be below a certain limit Partly through freights being 
above the limit, and partly through wars in Spain, a large quantity 
was undelivered long after the expiration of the lime within which 
ail would have been delivered but for those circumstances. The 
defendants refused to accept any more. But the Court seems to 
have been of opinion that they were bound to accept deliveries 
postponed by reason of high freights. 

In Honck v. Muller (x), in 1881, the defendant had in October, 
1879, agreed to sell and deliver to the plaintiff 2,000 tons of pig 
iron "in November, 1879, or equally over November, December, and 
January next at 6d. per ton extra." On the 1st of November the 
defendant wrote to the plaintiff's agent asking if he would takejthe 
whole of the iron in November; a correspondence passed, and on 
the 22nd of November the plaintiff's agent wrote to the defendant 
asking him to defer shipping any of the iron until December so as 
to allow the plaintiff to take delivery of all in December and Jan- 
uary. The defendant replied on the 1st of December that he bad 
cancelled the contract; to which the plaintiff answered that he de- 
clined to consider the contract rescinded. Field, J., at the trial, 
held that the plaintiff was entitled to recover, but in the Court of 
Appeal Bramwell and Baggallay, L. JJ., were of opinion that the 
plaintiff had no cause of action, Brett, L. J., dissenting. 

The last case on the subject appears to be the Mersey Steel and 
Iron Co. v. Naylor (y), in 1884, in which Lord Coleridge's judg- 
ment in Freeth v. Burr (z), was adopted as a correct statement of 
the law.] 

The cases in which the purchaser, though in default, was not in- 
solvent are not necessarily authorities for the extent of *the [*480] 
vendor's rights, when there has been insolvency, and still less for 
the effects of stoppage in transitu. But the subjects are very closely 
connected, and if the one class of vendor's rights were clearly and 
accurately defined, it would go far to settle the extent of the others. 

If the vendor had a right to rescind the contract after a default 
in the purchaser, it would be very reasonable that he should have 
the same right on his insolvency before default, and that a stoppage 

(«) Oleaga v. West Cumberland Iron and Steel Co., L. R. 4 Q. B. D. 472. 
\z) Honck v. Muller, 7 Q. B. D. 92; 50 L. J. Q. B. 529. 

(y) Mersey Steel and Iron Co. v. Kaylor, 9 Q. B. D. 648; 51 L. J. Q. B. 576; 9 
Ap. Ca. 434; 53 L. J. Q. B. 497. 

(*) Freeth v. Burr, L. R. 9 C. P. 208; 43 L. J. C. P. 91, ante, p. 477. 
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in transitu should be considered as an election to exercise that right; 
but it is difficult to see how the vendor could acquire a power to 
rescind the contract, by the act of putting the goods in motion, and 
then stopping them, if he had it not before. 

The right to stop in transitu may, as we have seen, be exercised 
by the vendor, although he is partially paid, Hodgson v. Lay (a) ; 
or, although he has received bills for the full price which he has 
negotiated, and which are outstanding, Feize v. Wray (6), and 
that without tendering or returning either the money or the bills, 
Edwards v. Brewer (c). It seems very difficult to consider the 
stoppage in transitu as amounting to a rescission of the contract, 
when the vendor may exercise it when he has not restored, and, as 
in Feize v. Wray (6), from his own insolvency, cannot restore the 
purchaser to his original position. No such difficulty is in the way 
if the stoppage is considered as doing no more than putting the 
vendor in possession of the goods as a security. 

In Clay v. Harrison (d), in 1829, which was an action on a 
policy of insurance, there had been an agreement for the supply of 
goods free on board. The vendor shipped the goods accordingly, 
and by so doing appropriated them to the contract, and converted 
the agreement into a bargain and sale. The purchaser insured his 
interest in the goods; they were damaged by one of the perils in- 
[*481] sured against; then the ^purchaser became insolvent, and 
the vendor stopped the goods, already damaged, in transitu. The 
insurers contended that the stoppage in transitu rescinded the con- 
tract, and put an end to the purchaser's interest in the goods, so 
that he had sustained no damage. The assignees contended that 
the bankrupt retained the general property in the goods. The King's 
Bench took time to consider, and decided in favour of the insurers; 
but it appears from Mr. Baron Parke's statement, in James v. Grif- 
fin (e), that they decided it on the special ground, that in this case 
the only appropriation of the goods was that accompanying the 
parting with possession, and that, as the stoppage in transitu at all 
events put the party in the same position as if he had not parted 
with the possession, it must undo the appropriation that accom- 
panied that parting with possession, so that the goods, which were 
in fact lying shattered and valueless on the beach at Elsinore, were, 
in contemplation of law; in the same position as if they had never 
left the vendor's warehouses at St. Petersburg. 

It seems a fair inference, that the Judges who adopted such a 
very artificial distinction, in order to avoid deciding what was the 
effect of stoppage in transitu, were not able to agree in forming 
their judgment on the general question. 

(a) Hodgson v. hoy, 7 T. R. 455, ante, p. 326. 

ib) Feize v. Wray, 3 East, 95, ante, p. 321. 
c) Edwards v. Brewer, 2 M. & W. 375. 
d) Clay v. Harrison, 10 B. & C. 99. 
e) James v. Griffin, 2 M. & W. 632. 
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In Gibson v. Carruthers (/), in 1841, the Court of Exchequer 
differed, in a case which, though not directly involving this point, 
yet threw considerable light on their Lordships' opinions upon it 
In that case, Harris had agreed with Carruthers and Co., that he 
should charter a ship, and send her out to Odessa, that Carruthers 
and Co. should there load her with linseed, and have the bills of 
lading made out to their order, and that Harris should pay the price 
on the receipt of the invoice and bill of lading. Harris did send 
out the vessel, but became bankrupt before her arrival, and Car- 
ruthers and Co. refused to load the vessel. The question in the 
cause was, whether the assignees of the bankrupt *could [*482] 
maintain an action for this refusal. It is clear that no question 
about stoppage in transitu was directly involved in this ; the goods 
were never even appropriated, far less put in transitu, and what the 
defendants sought was, to consider the insolvency an excuse for not 
proceeding with an executory contract But the subject was anal- 
ogous to that of stoppage in transitu, and Lord Abinger delivered 
a very interesting judgment, in which he assumes that Carruthers 
and Co. might, if they had put the goods on board, have altered the * 
consignment and stopped them in transitu, and that if they had 
done so, it would have operated as a rescission of the contract, and 
on these assumptions, he argues very convincingly, that they must 
have a right to rescind the contract before putting the goods on 
board ; for this, amongst other reasons, he thought that the plain- 
tiffs could not recover. The other three Judges, Parke, B., Gur- 
ney, B., and Bolfe, B., were of a different opinion. . They pointed 
out that there was not to be any transitus, properly so called, in 
this case, as Carruthers and Co. were to keep the control of the 
goods till payment, and they confine their judgment to the single 
point, that bankruptcy or insolvency does not by itself render an 
executory contract voidable, at the election of the solvent party. 
But though they in express words avoid deciding what the effect of 
stoppage in transitu would have been, it is not too much to say, 
that the tendency of their reasoning, and especially of that of Parke, 
B., is to show that stoppage in transitu does not do more than re- 
store to the vendor a security for the unpaid price, and does not re- 
scind the contract 

In Wentworih v. Outhwaite (#), in 1842, the point was discussed 
before Lord Abinger, Parke, B., Alderson, B., and Rolfe, B., and 
the Court then, though not deciding the point, intimated that 
Lord Abinger thought that, subject to some qualifications, stop- 
page in transitu did operate as a rescission of the contract, and that 
the other three Judges were strongly inclined to think, that its ef- 
fect was only to replace the *vendor in the same position as [*483] 
if he had not parted with the possession, and entitle him to hold the 
goods until the price was paid down. 

(/) Gibwn v. Carruthers, 8 M. & W7321 ; 11 L. J.~Ejs7U5. 
(g) Wentworih v. Outhwaite, 10 M. & W. 436; 12 L. J. Ex. 172. 
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In that case the goods were despatched in two parcels, by two 
different carriers; one parcel was stopped in transitu, the other 
reached their destination. The question was, what effect this par- 
tial stoppage in transitu had upon the insolvent's property in the 
other parcel Parke, B., in delivering the judgment of the Court, 
said, "What the effect of stoppage in transitu is, whether en- 
" tirely to rescind the contract, or merely to replace the vendor in 
" the same position as if he had not parted with the possession, and 
" entitle him to hold the goods until the price be paid down, is a 
M point not yet finally decided, and there are difficulties attending 
"each construction. If the latter supposition be adopted (as most 
" of us are strongly inclined to think it ought to be, on the weight 
"of authority), the vendor is entitled to retain the part actually 
" stopped in transitu, till he is paid the price of the whole, but has 
" no right to retake that which has arrived at its journey's end. 
" His right of lien is reverted on the part stopped but no more. 
" My Lord Chief Baron has expressed an opinion to which he still 
" adheres, that the contract is rescinded by a stoppage in transitu, 
" but he does not think that this affects the right of the vendee to 
" retain that portion of the goods which have been actually deliv- 
"ered to him, or in other words, have reached the place of their 
" destination, more especially when the goods and the price may 
u be apportioned, as in the present case, and a new contract be im- 
plied from the actual delivery and retention of a part" 

It is to be observed, that Lord Abinger, whilst holding that stop- 
page in transitu rescinded the contract, yet did not hold that this 
rescission was complete, or to be followed by ail the consequences 
which attend a rescission. He never had occasion during his life 
to explain what the precise force of these qualifications was, but it 
seems probably that he would, if called upon to explain his views, 
[*484] have said, as he hinted in * Gibson v. Carruthers (h), that 
stoppage in transitu was an arbitrary rule, adopted for the advant- 
age of trade, and that no common law phrase could exactly express 
its effect, but that " rescission " came nearest to it, but that such 
qualifications must be attached as were by usage found to be for the 
advantage of trade. 

But, however doubtful it may have been formerly, it seems to be 
clear law now that stoppage in transitu is not a rescission of the 
contract (*). 

[Hitherto the rights which the vendor has over the goods before 
they have come into the vendee's possession, and the vendor's right 
to withhold delivery, to stop in trausitu, to retake possession, to ' 
resell and to rescind have been the chief subject of investigation. It 
is now proposed to consider the other remedies which are available 



(h) Gibson v. Carruthers, 8 M. & W. 321, ante, p. 481. 

(t) Per Cairns, L.J., in Schotsmans v. Lancashire <ft Yorkshire Ry. Co., L. R. 2 
Ch. Ap. 340; 36 L. J. Ch. 366. 
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to the party failed against where there has been a breach of con- 
tract. 

It is usual to speak of the failure of either party to do what he 
has promised to do as " a breach of the contract." Correctly speak- 
ing, it is the promise to do so something which has been broken, 
the contract with all its liabilities remains binding. The rights 
and remedies of either party, where there has been a breach of con- 
tract are so closely connected that it would be mere repetition to 
consider them separately. 

In the first place it will be desirable to refer to the effect which 
a condition precedent has upon the position of the parties. In the 
case of a simple bargain and sale, the vendee cannot be called upon 
to pay the price of the goods until the two implied conditions pre- 
cedent, viz., that the property in the goods shall have been passed to 
him, and that the vendor shall have delivered or tendered them, shall 
have been performed. If there are no special terms in the contract 
the property passes to the vendee as soon as the bargain is con- 
cluded, and the goods are then at the vendee's risk and he must pay 
for them; but it may be that the parties to the contract have agreed 
that the property shall not pass until *some event has hap- [*485] 
pened. In such a case the happening of that event is a condition 
precedent to the passing of the property, and to the vendee's obli- 
gation to pay. 

When the property has passed, the vendee is not liable to pay for 
the goods until the vendor delivers or tenders them. But if the 
vendor is unable to tender them, in consequence of the goods hav- 
ing perished, he is in law released from his obligation to tender, 
and the vendee must pay for the undelivered goods if the property 
had passed to him, on the principle laid down in Taylor v. Caldwell 
(k), in 1863, "The principle seems to us to be that in contracts 
"in which the performance depends on the continued existence of 
" a given person or thing, a condition is implied, that the impossibility 
" arising from the perishing of the person or thing shall excuse the 
"performance (I). 

If the party who has a right to avail himself of a condition pre- 
cedent has waived it, or prevented it from happening or being per- 
formed (w), he cannot afterwards avail himself of it If the ven- 
dee refuses before the vendor tenders the goods to accept them when 
tendered, the vendor may at once elect to consider the vendee's re- 
fusal as a breach of contract, and bring his action for damages for 
the breach before the time for performance has arrived, or the vendor 
may decline to consider the refusal as. a breach, and in that case the 
contract cannot be considered as broken, and each party is bound to 
do all that he has undertaken to do (n). If the vendor or the vendee 

(Jfc) Taylor v. Caldwell, 3 B. & S. 826 ; 32 L. J. Q. B. 164. 
(/) See the cases mentioned in the note, ante, p. 230. 
tor) Mackay v. Dick, 6 Ap. Ca. 261. 
(») Pod, p. 487. 
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refuse to perform his part-, the other party need not actually tender 
the goods or the price. He shows a good cause of action if he can 
prove that he was ready and willing to do so. 

In the case of Ripley v. APClure (o), in 1849, the contract was, 
that the plaintiff, to whom a cargo of tea was to be consigned from 
[*486] China, was to sell and deliver one third of it to *the defendant 
in Belfast as soon as it should there arrive. Before the arrival of the 
cargo the defendant became dissatisfied with the contract, and a cor- 
respondence ensued, from which the plaintiff concluded that the de- 
fendant did not intend to fulfil his contract, and sold the tea on its 
arrival without tendering, and brought this action against him for 
breach of contract. In delivering the judgment of the Court on 
the motion for a new trial, Parke, B., said that the question left to 
the jury was, " Whether there was a refusal at any time, and whether 
" that refusal had been subsequently retracted; and the jury having 
" found, as we think they were warranted by the evidence to do, 
" that it had not, there was certainly evidence of a continual refusal 
" down to and inclusive of the time when the defendant was bound 
" to receive, which would render the defendant liable, if all the con- 
"ditions precedent had been performed or waived (j>)." And 
when Lord Campbell, C. J., was delivering judgment in Cort v. 
Ambergate Railway Co. (g), he said that it was decided in Ripley v. 
M'Clure (o), "that a refusal by the defendant before the arrival of 
'* the cargo to perform the contract was not of itself necessarily a 
" breach of it, but that such refusal, unretracted down to, and in- 
clusive of the time when the defendant was bound to receive the 
" cargo, was evidence of a continuing refusal and a waiver of the 
"condition precedent of delivery, so as to render the defendant 
"liable for the breach of contract" 

Next came the leading case of Cort v. Ambergate Railway Co. (g), 
in 1851, where the plaintiffs had contracted to supply the defend- 
ants with a large quantity of railway chairs. They delivered some 
of them, and then the defendants declined to receive any more. 
For the purpose of enabling themselves to carry out their contract, 
the plaintiffs had gone to considerable expense in buildings. The 
plaintiffs sued the defendants for damages for not accepting, and the 
defendants pleaded by the way of defence that the plaintiffs had 
[*487j never *tendered the chairs, and that they had not been pre- 
vened tfrom doing so by them. Lord Campbell, C. J., on the motion for 
a new trial, said it was not denied that if the defendant's would have 
accepted and paid for the chairs the plaintiffs would have supplied 
them, and continued, "We are of opinion, however, that the jury 
"were fully justified upon the evidence in finding that the plaintiffs 
"were ready and willing to perform the contract, although they 
" never made and tendered the residue of the chairs." 

o) Ripley v. BPClure, 4 Ex. £45 ; 18 L. J. Ex. 419. 

p) See also Planche v. Colburn, 8. Bing. 14. 

\q) Cort v. Ambergate By. Co., 17 Q. B. 127 ; 20 L. J. Q. B. 460. 
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In Frost v. Knight (a), in 1872, Cockburn, C. J., delivering a 
judgment in which Keating and Lush, J. J., concurred, said (t), 
" The law with reference to a contract to be performed at a future 
"time where the party bound to performance announces prior 
" to the time his intention not to perform it, as established by the 
" cases of Hochster v. De la Tour (w), and the Danube and Black 
"Sea Company v. Zenos (x), on the one hand, and Avery v. Bow- 
" den (y\ Reed v. Hoskins (z), and Barwick v. Bvba (a), on the 
" other, may be thus stated. The promisee, if he pleases, may 
" treat the notice of intention as inoperative, and await the time 
" when the contract is to be executed and then hold the other party 
" responsible for all the consequences of non-performance. But in 
" that case he keeps the contract alive for the benefit of the other 
" party as well as his own; he remains subject to all his own obliga- 
" tions and liabilities under it, and enables the other party not only 
" to complete the contract if so advised, notwithstanding his pre- 
" vious repudiation of it, but also to take advantage of any super - 
" vening circumstance which would justify him in declining to com 
" plete it. 

"On the other hand, the promisee may, if he thinks proper, 
" treat the repudiation of the other party as a *wrongful put [*488] 
u ting an end to the contract, and may at once bring his action as 
"on a breach of it; and in such an action he will be entitled to 
" such damages as would have arisen from the non-performance of 
" the contract at the appointed time, subject, however, to abatement 
" in respect of any circumstances which may have afforded him the 
"means of mitigating his loss." The words " a wrongful putting 
an end to the contract " were probably used only in the sense of 
breaking the contract and not as rescinding it 

But there is nothing to prevent the parties from introducing into 
their agreement any stipulations or conditions they may think de- 
sirable: and these stipulations may make the obligation of either 
party to be independent or what would otherwise have been an im- 
plied condition precedent 

Thus, if the parties think well to agree to it, they may agree 
that the vendee shall pay the price at once, and this quite indepen- 
dently of where the property is, and of whether the goods have been 
tendered or not And on the other hand they may agree that the . 
vendee shall not be called upon to pay the price, although the prop- 



(«) Front v. Knight, L. R. 5 Ex. 322; L. R. 7 Ex. 11; 39 L. J. Ex. 277; 41 L. 
J Ex 78 
'it) L. R. 7 Ex. 112; 41 L. J. Ex. 79. 

(u) Hochster v. De to Tour, 2 E. & B. 678; 22 L. J. Q. B. 455. 

(x) Danube and Black Sea Co. v. Zenos, 11 C. B. N. S. 152; 13 C. B. N. S. 825; 
31 L. J. C. P. 84; 31 L. J. C. P. 2H4. 

(y) Avery v. Bowden, 6 E. & B. 953; 26 L. J. Q. B. 3. 

(z) Beid v. Hoskins, 6 E. & B. 053; 26 L. J. Q. B. 5. 

(a) Barwick v. Bvba, 2 C. B. N. S. 563; 26 L. J. C P. 280. 
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erty has passed to him and the goods haye been delivered, until the 
happening of some event, as in the case pf a sale on credit 

The extent to which the obligations of the parties are within 
their own control may be seen from the judgment of Blackburn, J., 
in the case of the Calcutta Co. v. De Mattos (6), cited on page 235. 

In Dunlop v. Grote (c), in 1845, the defendants had, in March, 
contracted to buy from the plaintiffs 1000 tons of iron to be deliv- 
ered before the end of April, "and if the delivery of the said iron 
should not be required by the defendants on or before the 30th day 
of April then next ensuing, the said iron was to be paid for by the 
defendants on the day and year last aforesaid." The defendants 
paid a portion of the price and refused to pay the balance. Cress- 
[*489] well, J., held *that the plaintiffs were entitled to recover the 
whole sum. 

And in Castle v. Play ford (d), in 1870, the defendant agreed to 
purchase from the plaintiffs a quantity of ice, the vendors " for- 
warding bills of lading to the purchaser; and upon receipt thereof 
the said purchaser takes upon himself all risk and dangers of the 
seas, rivers, and navigation of whatever nature or kind soever; and 
the said H. H. Playford agrees to buy and receive the said ice on 
its arrival at ordered port * * ' * and to pay for the same in cash on 
delivery, at and after the rate of 20s. sterling per ton of 20 cwt 
weighed on board during delivery." * * * The plaintiffs shipped 
a cargo, and forwarded the bill of lading to the defendant by whom 
it was received. 

The ice was lost during the voyage and the defendant refused to 
pay for it. It was held on Appeal by Cockbum, C. J., Willes, 
Blackburn, Mellor, Brett, and Grove, JJ., that he was bound to pay 
for it: Blackburn, J., saying, "The parties in this case have agreed, 
" whether the property passed or not, that the purchaser should, 
" from the time he received the bills of lading, take upon himself 
" all risks and dangers of the seas; and * * * I do not see what risk 
"he took upon himself at all, unless it was this that he said, 'If the 
" 'property perishes by the dangers of the seas, I shall take the risk 
"'of having lost the property, whether it be mine or not' " (e). 

It may be that although the condition precedent which has not 
been performed was something to be performed by one of the parties 
to the contract, yet if it was merely a condition, and not accom- 
panied by a promise by that party to perform it, that party will not 
be liable to the other for the non-performance. The question is 
simply, has that person promised to perform it, or promised or un- 
dertaken that it shall be performed; if he has, he is liable in dam- 



The Calcutta Co. v. Dc Mattos, 32 L. J. Q. B. 321. 
Dunlop v. Grote, 2 Car. & Kir. 153. 

Castle v. Playford, L. R. 5 Ex. 165 ; 39 L. J. Ex. 150 ; L. R. 7 Ex. 98 ; 41 
L. J. Ex. 44. 

(e) See also MarUneau v. Kitehing, L. R. 7 Q. B. 436 ; 41 L. J. Q. B. 227, i 
p. 182 ; and TregeUes v. Sewell, 7 H. & N. 574, ante, p. 23a 
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ages if he *doeB not perform it or it is not performed. If [*490] 
the contract was merely that if he performs it or if it happens then 
certain results are to follow, he is not liable. 

Thus in Boyd v. Siffkin (/), in 1809, the vendee sued the vendor 
for not delivering hemp which by the contract was to be delivered 
when it should arrive by a certain vessel. The vessel arrived but 
with no hemp on board, and the plaintiff was nonsuited (g). 

Vernede v. Weber (h) y in 1856, was an action for not delivering. 
The contract was in these terms, " Bought for account of Messrs. 
Vernede and Company, of Mr. C. F. Weber, the cargo of 400 tons 
(provided the same be shipped for sellers' account), more or less, 
Aracan Necrensie rice * * * at 11*. 6d. for Necrensie, or at 
11a. for Larong, the latter quantity not to exceed 50 tons." The 
cargo was found on arrival to consist of 285 tons of Larong and 
159 tons of Latourie. And the plaintiffs alleged as the defendant's 
breach of contract, that the cargo was not Aracan Necrensia But 
the Court of Exchequer was of opiuion, that there was no absolute 
warranty that the rice which was shipped should be Aracan Necre- 
nise, but was subject to the proviso that such a cargo should be 
shipped (*). 

These cases may be contrasted with Hale v. Rawson (k), in 1858, 
which was an absolute contract to deliver, provided the ship should 
arrive, whether the goods were on board or not The ship ar- 
rived, but with no goods on board, and the buyer brought this action 
for damages for not delivering goods according to contract The 
sale was of 50 cases of East India tallow, to be delivered on the 
safe arrival of the *' Countess of Elgin.' The defendants [*491] 
pleaded that the ship had arrived without any tallow on board 
without any negligence on their part. The plaintiffs demurred, 
on the ground that the defendants had contracted to deliver uncon- 
ditionally. The Court gave judgment for the plaintiff, saying that 
" where the agreement is absolute, or conditional on an event which 
" happens, the vendor will be liable for a breach, although he could 
"not help the non- performance (Z)." 

And it is for the person who wishes to avail himself of his rights 
which are dependent on the happening of a condition precedent to 
show that the condition has happened, or that the happening of it 
has been prevented by the opposite party. 



(/) Boyd v. Sifflcin, 2 Camp. 326. 

(g) See ante, p. 231 ; and Hawes v. Humble, 2 Camp. 327, n. ; Idle t. Thornton, 
3 Camp. 274; Johnson v, Maedonald, 9M.&W. 601 ; 12 L. J. Ex. 99 ; LovaU v. 
Hamilton, 5 M. & W. 639. 

(h) Vernede v. Weber, 1 H. & N. 311 ; 25 L. J. Ex. 326. 

(0 See also Smith v. Myers, L. R. 5 Q. B. 429 ; L. R. 7 Q. B. 139 ; 39 L. J. Q. 
B. 210; 41 L. J. Q. B. 91, ante, p. 237; and other cases on conditions precedent* 

(*) Hale v. Rawson, 4 C. B. N. S. 85 ; 27 L. J. C. P. 189. 

(I) See also Qorrissen v. Perrin, 2 C. B. N. S. 681 ; 27 L. J. C. P. 29. 
23 CON. OF SALE. (2225) 
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In Atkinson v. Smith (m), in 1845, the defendants had agreed to 
purchase from the plaintiffs 30 packs of Cheviot fleeces, and to ac- 
cept a bill for 250Z. and deliver to the plaintiff some coarse woollen 
clothes called noils. ' The plaintiff delivered a part only of the 
fleeces; and the Court held that the contracts were not independent, 
and that the plaintiffs could not sue the defendants for non-delivery 
of some of the noils, without proof of delivery or tender of the rest 
of the fleeces. 

And in Bankart v. Bowers (n), in 1866, by agreement the plain- 
tiff was to purchase certain lands and minerals from the defendant, 
and the defendant was to purchase from the plaintiff all the coal he 
might require from time to time at a fair market rata The Court 
held that the acts were to be concurrent, and that the plaintiff could 
not sue the defendant for not taking the coals without performing 
his part of the agreement. 

Having considered shortly the effect of express stipulations as to 
payment, delivery, &c, on the remedies of the parties, it is pro- 
[*492] posed now to consider in what way the parties may *assert 
their rights, and it will be convenient in the first place to consider 
the position of the vendee where the vendor does not tender the 
goods. The vendee may in some very exceptional cases compel the 
vendor to perform his contract specifically, that is to deliver those 
very goods; but generally speaking he cannot do so, the rule being 
that where damages will afford an adequate compensation for the 
breach, the vendee cannot get a decree for specific performance. 
Cases where specific performance has been decreed are so uncom- 
mon that it is sufficient here to refer to the case of Cuddee v. Rutter 
in White and Tudor's Leading Cases in Equity, Vol. L, where the 
learning on the subject will be found. 

By section 2 of the Mercantile Law Amendment Act of 1856 (o), 
it was enacted that, " In all actions and suits for breach of contract 
" to deliver specific goods for a price in money, on the application 
" of the plaintiff, and by leave of the Judge before whom the cause 
" is tried, the jury shall, if they find the plaintiff entitled to re- 
" cover, find by their verdict what are the goods in respect of the 
"non-delivery of which the plaintiff is entitled to recover and which 
" remain undelivered; what (if any) is the sum the plaintiff would 
" have been liable to pay for the delivery thereof; what damages 
" (if any) the plaintiff would have sustained if the goods should be 
"delivered under execution, as hereinafter mentioned, and what 
"damages if not so delivered; and thereupon, if judgment shall be 
" given for the plaintiff, the Court or any Judge thereof, at their or 
" his discretion, on the application of the plaintiff, shall have power 



(m) Atkinson v. Smith, 14 M. & W. 695; 15 L. J. Ex. 59. See also Brodgen 
v. Marriott, 2 Bing. N. C. 473, in 1836, 3 Bing. N. C. 88; ThurneU v. BaWirnie, 
2M.&W. 786, in 1837. 

Bankart v. Bowers, L. R. 1 C. P. 484. 
19 & 20 Vict, c 97. 

(2226) 
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" to order execution to issue for the delivery, on payment of such 
"sum (if any) as shall have been found to be payable by the plain- 
" tiff as aforesaid, of the said goods, without giving the defendant 
" the option of retaining the same upon paying the damages as- 
" sessed; and such writ of execution may be for the delivery of such 
"goods; and if such goods so ordered to be delivered, or any part 
" thereof, cannot be found, and unless the Court, or such Judge as 
" aforesaid, shall otherwise order, *the sheriff, or other of- [*493] 
" ficer of such Court of Record, shall distrain the defendant by all 
" his lauds and chattels in the said sheriff's bailiwick, or within the 
" jurisdiction of such other Court of Record till the defendant de- 
" liver such goods; or, at the option of the plaintiff, cause to be 
" made of the defendant's goods the assessed value or damages, or 
" a due proportion thereof; provided that the plaintiff shall, either 
*' by the same or a separate writ of execution, be entitled to have ' 
"made of the defendant's goods the damages, costs, and interest in 
" such action or suit." 

The vendee's usual remedy where the vendor fails to deliver, is an 
action to recover damages from him for his failure to deliver ac- 
cording to contract: of this many examples will be found in the 
chapter on Conditions Precedent By the* third section of the Com- 
mon Law Procedure Act of 1852 (p), it has become unnecessary to 
mention any form of action in the writ Prior to that Act the writ 
stated whether the action was in trover or assumpsit, &c., and in 
reading the cases it is important to bear in mind that the plaintiff 
sometimes failed in one form of action where he would have suc- 
ceeded if he had brought it in another. Such a case merely showed 
that that particular form of action would not lie. 

If both parties are in default, then neither party can bring his 
action against the other, if the performance by each party of his 
own undertaking is in law a condition precedent to the obligation 
of the other party to perform his undertaking, as in Atkinson v. 
Smith (q), and Bankart v. Bowers (r). But where the contracts 
are independent, then either party may bring his action against the 
other for non-performance, although he has not performed his own 
part 

And if the price or any part of it has been paid, but the goods 
have not and should have been delivered, the money paid for the 
goods not delivered may be recovered back again. 

♦Thus in Devaux v. Conolly (a), in 1849, the plaintiffs in [*494] 
London- agreed to purchase from the defendant at Singapore, 175 
tons of terra japonica, and gave their acceptances for the price on 
receipt of the bills of lading. When it arrived and was weighed 
there were 20 tons short, and the Court held that the plaintiffs were 

(p) 15 & 16 Vict. c. 76. 

"q) Atkinson v. Smith, 14 M. & W. 695; 15 L. J. Ex. 59. 
t) Bankart v. Bowers, L. R. 1 C. P. 484. 
>) Devauz v. Conolly, 8 C. B. 640; 19 L. J. C. P. 71. " 
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entitled to recover the amount overpaid as upon a partial failure of 
consideration. 

Covas v. Bingham (t), in 1853, was an action in which the pur- 
chaser sought to recover a part of the purchase-money which he 
had paid, the bought note was, " Messrs. John Bingham and Co., 
I have this day sold to you, for account of Mr. Stamaty Covas, the 
cargo per * Prima Donna ' * * * now at Qaeenstown, as it stands, 
consisting of about thirteen hundred quarters Ibraila Indian corn, 
at the price of thirty shillings per imperial quarter * * * The 
quantity to be taken from the bill of lading." The quantity accord- 
ing to the bill of lading was 1667| quarters, for which amount the 
plaintiffs paid. But when the ship was unloaded, there turned out 
to bd only 1G14J qrs. on board, or about 53 qrs. less than the 
amount paid for. But the Court held that the purchaser was 
bound to pay for the quantity named in the bill of lading, and ran 
the risk of that quantity being more or less than the actual quantity 
on board. 

And corresponding to this remedy is the vendor's right to sue 
the vendee for not accepting the goods; of this several examples 
will be found in the chapter on Conditions Precedent. 

.The case of Chinery T. Viall (w), in 1860, is an authority that the 
plaintiff cannot by suing in trover, get greater damages than by 
suing for damages for breach of contract There the plaintiff had 
purchased from the defendant forty-eight sheep at fifty-three shil- 
lings each. He took away and paid for five of them, and some days 
afterwards he called for the remaining forty-three, and found that 
*[*495] the ^defendant had resold them. The plaintiff then brought 
this action against the defendant, declaring in trover in one count, 
and in another for not delivering the sheep, and recovered a verdict 
for 118 J. 19*. the full value of the forty -three sheep on both counts. 
The jury also found that the actual damage sustained by the plain- 
tiff was 52. On the motion to reduce the verdict to 5/., Bramwell, 
B., said, that the sheep had been resold before the vendee was in 
default, as it was a sale on credit, but that the plaintiff was not en- 
titled to recover more in trover than the actual damage he had 
sustained, " the principle deducible from the authorities being that 
" a man cannot by merely changing the form of action entitle him- 
" self to recover damages greater than the amount to which he is in 
" law entitled, according to the true facts of the case, and the real 
" nature of the transaction. Here the result is that the plaintiff is 
" entitled to recover 5Z. only (#)." 

Having considered the position of the parties where the vendor 
has not tendered the goods, the next question is what are their 
rights where the vendor does tender. It will be convenient to ex- 
amine in the first place those cases in which the property in the 



Coma v. Bingham, 2 E. & B. 836; 23 L. J. Q. B. 26. 
Chinery v. ViaU, 5 H. & N. 288; 29 L. J. Ex. 180. 
See also Johnson v. Lane, and York By. Co., 3 C. P. D. 499. 

(2228) 
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goods has passed to the vendee. In that case he cannot return 
them. After accepting them so that the property in them has 
passed to him, he cannot, when he comes to examine them and dis- 
covers that they are not what he contracted for, call npon the vendor 
to take them back again. The law on this point was laid down in 
the leading case of Street v. Blay (y), in 1831, which has been fol- 
lowed in many cases. There the plaintiff sold a horse to the de- 
fendant with a warranty of soundness, the defendant resold it to 
Baily, who parted with it in exchange to Osborne, who sold it back 
to the defendant The defendant then finding that the horse was 
unsound, returned it to the plaintiff. The horse was unsound at 
the time of the first sale. The Court held that the defendant 
could not compel the plaintiff to take back the horse, after having 
accepted it and resold it, which *were acts of ownership in- [*496J 
consistent with the purposes of a trial. 

In Parsons v. Sexton (z), in 1847, the vendor sued for the price 
of an engine sold in the following circumstances. The engine had 
been erected, and subsequently taken to pieces, and was lying in the 
plaintiffs' works, where the defendants' foreman saw and examined 
it The plaintiff then made an offer to sell it as follows: " I, James 
Parsons, do hereby agree to provide a fourteen-horse engine, and 
sixteen-horse boiler with fittings and everything complete, for the 
sum of 2G0Z." The defendants accepted on the terms following: 
" In consideration of your supplying us with a certain fourteen- 
horse engine which our foreman has inspected, &c." The engine 
was delivered at the defendants' works, but the plaintiff was unable 
to make it work up to fourteen horse-power, and the defendants re- 
jected it It was held that, assuming there was a warranty as to 
power, and that there was a breach of it, that that was not an an- 
swer to a claim for the price, although it might be the ground of a 
set off or cross-action. 

And in Dawson v. Collis (a), in 1851, the sale was of 31 pockets 
of hops warranted equal to sample, the Court held that on the sale 
of a specific chattel the buyer cannot refuse to accept it because it 
is found not to correspond with the sampla 

In delivering judgment in Behn v. Burnes8 (6), in 1863, Williams, 
J., said, " Accordingly, if a specific thing has been sold with a war- 
" ranty of its quality, under such curcumstances that the property 
" passes by the sale, the vendee having been thus benefited by the 
" partial execution of the contract, and become the proprietor of 
" the thing scld, cannot treat the failure of the warranty as a con- 
" dition broken (unless there is a special stipulation to that effect 
"in the contract, see Bannerman v. White (c), but must have re- 

(y) Street v. Blay, 2B.& Ad. 456. 

(z) Parsons v. Sexton, 4 C. B. 899; 2 C. &. K. 266. 

(a) Dawwn v. CoUis, 10 C. B. 523; 20 L. J. C. P. 116. 

(b) Behn v. Burner 3B.&S. 755; 32 L. J. Q. B. 204. 

(c) Bannerman v. White, 10 C. B. N. S. 844; 31 L. J. C. P. 28, next page. 

(2229) 
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[*497] " course to an action for damages in respect of the *breach 
" of warranty. But in oases where the thing sold is not specific, 
" and the property has not passed by the sale, the vendee may re- 
"fuse to receive the thing proffered him in performance of 
"the contract, on the ground, that it does not correspond with 
" the descriptive statement, or in other words, that the condition 
" expressed in the contract has not been performed. Still, if he re- 
" ceives the thing sold, and has the enjoyment of it, he cannot af- 
" terwards treat the descriptive statement as a condition, but only as 
" an agreement, for a breach of which he may bring an action to 
"recover damages." 

In Bannerman v. White (d), in 1861, where the vendor sued for 
the moiety of the price of hops delivered, which corresponded with 
the sample, but in the cultivation of them sulphur had been used, 
although at the time of the sale the plaintiff had stated that sul- 
phur had not been used, and it was admitted that the defendant 
would not have bought the hops if he had known this, the Court 
held that he might refuse to pay the price, as the intention of the 
parties was that if sulphur had been used there should be no con- 
tract. It was the condition upon which the defendant contracted. 

When the vendee has accepted the goods, and subsequently finds 
that there has been a breach of warranty, or in other words, that 
the goods delivered are not in all respects what the vendee contracted 
for, then, although he cannot return them and revest the property 
in the vendor, he may bring an action for breach of warranty. And 
if he has not yet paid for them, he may wait until the vendor sues 
him for the price, and then set off the vendor's breach as matter 
in reduction of the vendor's claim. 

In Pateshallv. Tranter (e), in 1835, where the purchaser kept a 
horse, warranted sound, for several months, without notifying to 
the vendor that it was unsound, it was held that he had not lost his 
right to sue on the warranty (/). 

[*498] *In Shepherd v. Kain (g), in 1821, the defendant sold the 
plaintiff " a copper- fastened vessel," " as she now lies, to be taken 
with all faults, without allowance for any defects whatsoever." She 
was in fact only partially copper- fastened, and was not what was 
known in the trade as a copper- fastened vessel, but the plaintiff had 
a full opportunity to examine her before buying her. The plaintiff 
brought this action for breach of warranty, instead of rejecting the 
ship, as he probably might have done, and obtained a verdict, 
which the Court refused to set aside, on the ground that " with all 
faults" meant will all faults consistent with the ship being a cop- 
per-fastened ship, whereas she was not a copper- fastened ship at all. 

{d) Bannerman v. White, 10 C. B. N. S. 844, 31 L. J. C. P. 28. 
(e) PatenhaU v. Tranter, 3 Ad. & El. 103. 

(/) See also Fielder v. Starkin, 1 H. Bl. 17; Buchanan v. Parnshaw, 2 T. R. 
745. 

{g) Shepherd v. Kain, 5 B. & Aid. 240. 
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Taylor v. Bullen (&), in 1850, was a case very similar to Shepherd 
v. Kain (g). The sale was of a vessel as she lay, with all faults, 
but the defendant, who was the vendor, had stipulated that no al- 
lowance should be made for " any defect or error whatever." The 
Court held that there was no warranty, and gave judgment for the 
defendant, on the ground that if the vessel was not what she was 
warranted, the vendor had either committed a fraud or an error; if 
a fraud, the plaintiff had another remedy; if merely an error, the 
defendant's liability was excluded by the terms of the contract 

In Allan v. Lake (*), in 1852, the defendant had sold turnip seed, 
which he warranted to be Skirving's Swedes. The seed turned out 
not to be such, and the plaintiff obtained a verdict for breach of war- 
ranty, which the Court upheld. Erie, C. J., said : — " When the ven- 
" dor gives a description of the properties of an article, it is a ques- 
" tion for the jury whether such a description is a mere commenda- 
" tion of the article, or a direct representation that he sells it as 
" being the particular article described." 

And in Wieler v. Schilizzi (fc), in 1856, the sale was of " Calcutta 
linseed tale quale," but the seed was found to contain fifteen per 
cent of seeds which were not linseed. The *question left to [499] 
the jury was, whether there was such an admixture as to alter the 
distinctive character of the article, and the jury found a verdict for 
the plaintiff. This was held to be no misdirection. 

Sitnond v. Braddon (l) 9 in 1857. The contract was : — " Bought 
for account of, &c, the following cargo of Arracan rice, per 'Severn,' 
&c. The cargo to consist of 'fair average Nicranzi rice, the price of 
which is to be lis. Gd. per cwt, with a fair allowance for Larong, or 
any other inferior description of rice (if any), but the seller engages 
to deliver what is shipped on his account, and in conformity 
with his invoice." The jury found that the rice delivered was not 
fair average Nicranzi rice, and the plaintiff obtained a verdict, which 
the Court upheld. 

Cockburn, C. J., said that the contract amounted " to a warranty 
" on the part of the seller that the-cargo should consist of fair aver- 
" age Nicranzi rice, with a stipulation, introduced for the benefit of 
" the buyer, that he may, if he chooses, take the cargo, such as it is, 
" and claim a deduction in price for the inferior quality" (m). 

Anfl in Davis v. Hedges (n), in 1871, it was decided by Hannen, 
Blackburn, and Lush, JJ., that the vendee is not bound to set off his 
damages when sued for the price, but may pay the full amount of 

(h) Taylor v. Bullen, 5 Ex. 779; 20 L. J. Ex. 21. 

(i) Allan v. Lake, 18 Q. B. 560. 

(*) Wieler v. Schilizzi, 17 C. B. 619; 25 L. J. C. P. 89. 

f I) Simond v. Braddon, 2 C. B. N. S. 324; 26 L. J. C. P. 198. 

(m) See also Josling v. Kingsford, in 1863, ante, p. 210; 13 C. B. N. S. 447; 32 
L. J. C. P. 94. 

(n) Davis v. Hedqet, L. R. 6 Q. B. 687 ; 40 L. J. Q. B. 276; Broom v. Davis, 
cited 7 East, 480; Cormack v. Gittis, cited 7 East, 481. 

(2231) 



360 REMEDIES. [Ft. IIL 

the vendors' claim, and is not prejudiced by having so done when he 
brings his action against the vendor for breach of warranty. 

The leading case on the subject that the vendee may set off his 
damages, in an action for the price by the vendor, is Mondel v. Steel 
(o), in 1841. Parke, B., in delivering judgment, said : — " Formerly 
" it was the practice, where an action "was brought for an agreed. 
" price, of a specific chattel sold with a warranty, or of work which 
[*500] " was to be performed ^according to contract, to allow the 
" plaintiff to recover the stipulated sum, leaving the defendant to a 
u cross action for breach of the warranty or contract; in which ac 
" tion, as well the difference between the price contracted for and 
" the real value cf the articles or of the work done, as any conse- 
" quential damage might have been recovered ; and this course was 
" simple and consistent. But after the case of Basten v. Butter 
" (p)i a different practice, which had been partially adopted before 
" in the case of King v. Boston (g), began to prevail, and being at- 
" tended with much practical convenience, has been since generally 
" followed; and the defendant is now permitted to show that the 
" chattel, by reason of the non-compliance with the warranty in the 
" one case, and the work, in consequence of the. non- performance 
" of the contract in the other, were diminished in value. It must be 
" considered, that in all these cases of goods sold and delivered 
" with a warranty, and work and labour, as well as the case of 
" goods agreed to be supplied according to a contract, the rule 
" which has been found so convenient is established, and it is com- 
" petent for the defendant, in all of those, not to set off, by a pro- 
" ceeding in the nature of a cross-action, the amount of damages 
" which he has sustained by breach of the contract, but simply to 
" defend himself by showing how much less the subject-matter of 
" the action was worth, by reason of the breach of contract; and 
" to the extent that he obtains, or is capable of obtaining, an abate - 
" ment of the price on that account, he must be considered as hav- 
" ing received satisfaction for the breach of contract, and is pre- 
" eluded from recovering in another action to that extent, but no 
" more." 

If the contract was not a sale of an ear-marked chattel, and was 

an executory one so that the property in the goods did not pass at 

. the time of the contract, then the vendee may refuse to accept them 

* when tendered, if they are not such as the vendor warranted they 

%S [*501] should be. If he accepts them, *then, as before, he cannot 

return them, but has his remedy in an action for damages. It may 

become a question whether the vendee has accepted the goods, and 

in cases of sale by sample there is no acceptance until the vendee 

has inspected the bulk and found it to correspond with the sample; 

and if, through the acts of the vendor, the inspection is an illusory 



Mondel v. Steel, 8 M. & W. 858; 10 L. J. Ex. 42(i. 
BaMen v. Butter, 7 East, 479. 
(q) King v. Boston, 7 East, 481, n. 
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one, the vendee may treat it as no inspection at all, as in the case 
of Heilbutt v. Hickson (r). 

The vendee may decline to accept or pay for the goods when 
tendered, if there is any condition precedent to his obligation to do 
so which has not been performed. Many examples of this will be 
found in the chapter on Conditions Precedent 

There are two dicta in Shipton v. Casson (a) and in Oxendale v. 
Wetherell (t), that where a vendor fails to deliver the whole quan- 
tity contracted for, the purchaser may return the part received as 
soon as the time for delivering is past; but it seems more than 
doubtful, on principle, whether he could do so if the property had 
passed to him, in the absence of some agreement, express or implied. 

It is now well settled that in the sale of goods, specific at the 
time of the sale, that is ear- marked or identified as the subject-mat- 
ter of the sale, the vendee cannot put the breach of a warranty on 
the same footing as an unperformed condition precedent. He can- 
not decline to accept ear-marked goods, on the ground that they are 
not as goodf as those contracted for. Where the goods were ear- 
marked at the time of the contract, the stipulation as to quality is 
not a condition precedent uncomplied with, and as such entitling 
the vendee to reject the goods, but a warranty merely, for the 
breach of which the vendee may obtain damages. Although, as will 
be afterwards seen, the law is otherwise in cases where the goods 
were not specific or ear-marked at the time of the contract. The 
following extract is from Smith's *Leading Cases (u), and [*502] 
states the learned authors' view of the law on the subject with 
great clearness. " A warranty, properly so called, can only exist 
" where the subject-matter of the sale is ascertained and existing, 
" so as to be capable of being inspected at the time of the contract, 
" and is a collateral engagement that the specific thing so sold pos- 
" sesses certain qualities, but the property passing by the contract 
" of sale, a breach of the warranty cannot entitle the vendee to re- 
" scind the contract and revest the property in the vendor without 
" his consent. * * * But where the subject-matter of the sale 
" is not in existence, or not ascertained at the time of the contract, 
" an engagement that it shall, when existing or ascertained, possess 
" certain qualities, is not a mere warranty, but a condition, the per- 
" formance of which is precedent to any obligation upon the vendee 
" under the contract, because the existence of those qualities being 
" part of the description of the thing sold becomes essential to its 
" identity, and the vendee cannot be obliged to receive and pay for 
"a thing different from that for which he contracted." 

And Mr. Benjamin, in his Treatise on Sales (#), says: — "The 



(r) HcilbuU v. Hickson, L. R. 7 C. P. 438; 41 L. J. C. P. 228. 
(«) Shipton v. Casxm, 5B.&C. 378, in 1826. 
It) Oxendale v. Wetherell, 9B.&C. 386, in 1829. 
(«) Smith's Leading Cases, 6th ed., Vol. II., p. 27. 
(x) 2nd ed., p. 749. 
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" same reasoning which applies to a thing not yet existing, or not 
"yet ascertained, would seem equally applicable to goods in a 
" distant country, or on the high seas, beyond the possible reach of 
" the buyer's inspection." 

The case of Hey worth v. Hutchinson (y), in 1867, is a very in- 
structive one on this point The defendant bought 413 bales of 
wool, to arrive ex ' Stige,' at lQ^d. a pound. " The wool to be* 
guaranteed about similar to samples, and if any dispute arises it 
shall be decided by the selling broker, whose decision shall be 
final." When the wool arrived at Liverpool, 180 bales turned out 
to be worth 2d. a pound less than the sample, and 201 bales ljd. a 
pound less, and 32 bales id. a pound. The brokers decided that the 
[*503] defendant should take *the bales at the reduced prices. The 
defendants contended that they might decline to accept the wool, 
Jj|fe as not being about similar to sample. The Court, consisting of 
^mW Oockburn, C. J., Blackburn, Shee, and Lush, J. J., held that this was 

• a sale of specific wool, with a warranty that the quality was similar 
to sample, and that the defendants could not reject i^ but might 
bring a cross-action on the warranty, or give the inferiority in 
evidence in reduction of damages. Blackburn, J., said: — "The 
"wools are guaranteed about similar to samples. Now, such a 
" clause may be a simple guarantee or warranty, or it may be a 
"condition. Generally speaking, when the contract is as to any 
"goods, Buch a- clause is a condition going to the essence of the 
"contract; but when the contract is as to specific goods, the clause 
" is only collateral to the contract, and is the subject of a cross- action, 
" or matter in reduction of damages, according to the case of Mon- 
"dell v. Steel (z). Here there is, I think, merely a warranty, as 
" distinguished from a condition." 

And in the subsequent case of Azemar v. Casella (a), Lord Black- 
burn said of Heyworth v. Hutchinson (y), that the wool which ar- 
rived was of the same kind or character, but inferior only in quality. 
It is somewhat difficult to reconcile the two cases of Toulmin v. 
Hedley (6), and Heyworth v. Hutchinson (y), but possibly in the 
latter ease the stipulation that the brokers should decide disputes 
may have had some weight. 

If the vendee has the right to refuse to accept the goods, as where 
there i» some condition precedent not complied with, or the ordinary 
1 X" case of goods delivered on sale or return (c), he must do so in a 
reasonable time and unequivocally, and he must return them in the 
same condition as that in which he purchased them. If after a 
reasonable trial he finds the goods are not up to Bample, or not 

(y) Heytoorth v. Hutchinwn, L. R. 2 Q B. 447. 
\z) Mondell v. Sled, 8 M. & W. a>8; 10 L. J. Ex. 426. 

(a) Azemar v. Casella, L. R. 2 C. P. 341 and 677 ; 36 L. J. C. P. 124 and 263. 
lb) Toulmin v. Hedley, ante, p. 207 ; 2 C. & K. 157. 

(c) Moss v. Sweet, in 1851, 16 Q. B. 493 ; 20 L. J. Q. B. 167 ; Parker v. Palmer, 
4 B. & Aid. 387 j Richardson v. Dunn, 2 Q. B. 318. 
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what he approves of, he may tell *the vendor so, who must [*504] 
take the goods away, and they remain at the vendor's risk until he 
does so (e). 

In Chapman v. Morton (/), in 1843, the plaintiffs in Dieppe agreed 
to sell to the defendant at Wisbech, a quantity of oil cake: the de- 
fendant accepted bills for the cake before its arrival at Wisbech in 
December. On its arrival he complained to the plaintiffs that it was 
not up to the sample, and subsequently, on the 24th of January, 
wrote to them that it was lying at the public granery at their risk, 
and requesting them to take it back, which the plaintiffs declined 
to do. In May, the defendant again wrote, saying he would sell 
the cake, and apply the proceeds in part satisfaction of the dam- 
ages; and in July, advertised it for sale in his own name, and sold 
it The Court held that the defendant had accepted the cake, and 
Lord Abinger, C.B., said: "We must judge of men's intentions 
" by their acts, and not by expressions in letters, which are con- 
" trary to their acts. \If the defendant intended to renounce the 
" contract, he ought to have given the plaintiffs distinct notice at 
"once that he repudiated the goods, and that on such a day he 
*" should sell them by such a person, for the benefit of the plaintiffs. 
" The plaintiffs could then have called upon the auctioneer for the 
"proceeds of the sale. Instead of taking this course, the defendant 
"has exposed himself to the imputation of playing fast and loose; 
" declaring in his letters that he will not accept the goods, but at 
"the same time preventing the plaintiffs from dealing with them as 
"theirs." 

In Harnor v. Groves (g), in 1855, the plaintiff agreed to buy 
twenty-five sacks of flour from the defendant, for which he paid. 
After using half a sack, he complained that the flour was not as 
good as he contracted for; he then used two more sacks, and sold 
another. The Court held that he had dealt with the flour in such 
a manner as to preclude him from returning it. 

*In Lucy v. Mouflet, (h), in 1860, the action was brought to [*505] 
recover the price of a hogshead of cider, purchased by the defend- 
ant, an innkeeper, from the plaintiff. On the 28th of May, the de- 
fendant had written to the plaintiff, saying that he had tapped the 
cider and found it inferior to the sample, and that if his customers 
continued to complain, he should be obliged to return it To this 
the plaintiff returned no answer, and the defendant again com- 
plained by letter on the 21st of June, and on the 24th of June, 
wrote to the plaintiff to take it away. At that time about twenty 
gallons had been consumed, and the Court held that the plaintiff's 
omission to answer the letter, amounted under the circumstances, to 

(e) OkeU v. Smith y in 1815, 1 Stark. 107 ; Cook v. Riddclieu in 1844, 1 Car. & 
Kir. 561. 

(/) Chapman v. Morion, 11 M. & W. 534 ; 12 L J. Ex. 292. 
\g) Harnor v. Groves, 15 C. B. 667 ; 24 L. J. C. P. 53. 
(A) Lucy v. Mouflet, 5 H. & N. 229; 29 L. J. Ex. 118. 
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an acquiescence in the defendant's endeavour to make a further 
trial of the cider. 

The case of Couston v. Chapman (i), in 1872, arose out of a 
purchase of wine at an auction. The purchaser, who complained 
that it was not up to sample, kept it for a greater time than the 
Court considered reasonable, and he was held liable to pay for it 

In Grimoldy v. Welts (k), in 1875, the plaintiff sold four quar- 
ters of tares to the defendant by sample. They were sent to the 
defendant, part of way in the plaintiffs cart and the remainder in 
the defendant's cart The defendant examined them at once in his 
barn and finding they were not up to sample, stated that he would 
not keep them, and that the plaintiff might do what he liked with 
them. 

The plaintiff brought this action to recover the price, contending 
that if the defendant did not mean to accept the goods, he was 
bound to return them. But the Court held that this view was in- 
correct Brett, J., said: "I think that when there is a sale by sam- 
" pie, and the time for inspection is subsequent to delivery, and the 
" place of inspection different from that of delivery, then if the 
" goods are found on such inspection not to be equal to sample, the 
[*506] " purchaser has a *right to reject them then and there, and 
"it is the duty of the vendor to get them back thence." 

Head v. Tattersall (I), in 1871, is an authority, that although the 
general rule is that the vendee's right to return the goods is gone if 
he is unable to return them in the same condition in which they 
were delivered to him, that rule is subject to the qualification that 
his right is not affected by any of those incidents which may befall 
the goods either from their nature, or in the course of the exercise 
by him of those rights over them which the contract gave. A horse 
was purchased on Monday, and a condition of the sale was that the 
horse might be returned on the following Wednesday if it did not 
correspond with the warranty. On the way home, and without any 
negligence on the part of the plaintiff, the horse hurt itself seriously 
against the splinter-bar of a carriage, and the plaintiff returned it 
before Wednesday evening. The Court consisting of Kelly, C.B., 
Bramwell, and Cleasby, BB., held that he had the right to return it, 
notwithstanding its damaged state, and to recover the price paid. 

Elphick v. Barnes (w), in 1880, was a case resembling the pre- 
ceding one. A horse was sold to the defendant on condition that 
he should try him for eight days, and be at liberty to return him at 
the end of that time if he did not suit The horse died on the 
third day, and it was held that the plaintiff could not maintain an 
action for the price. In Ray v. Barker (n) the return was pre- 

(t) Couston v. Chaptnan, L. R. 2 Sc. App. 250. 

(k) Grimoldy v. Wells, L. R. 10 C. P. 391; 44 L. J. C. P. 202. 

7) Head v. TaUermU, L. R. 7 Ex. 7; 41 L. J. Ex. 4. 

in) Elphick v. Barnes, 5 C. P. D. 321; 49 L. J. C. P. 698. 

n) Bay v. Bcrkcr, 4 Ex. D. 282; 48 L. J. Ex. 569. 
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vented by the act of a third party, and although tnere was no deci- 
sion on the point, the opinion of the Court seems to be that it was 
no excuse. 

Several of those cases which decide that one party is not bound 
to receive the goods when tendered, are also authorities for the con- 
verse, — viz., that where he would not be bound to receive any par- 
ticular goods if tendered, there he cannot compel the other party to 
deliver them. If one party *is not bound to receive, the [*507] 
other party cannot, in the absence of an agreement to that effect, 
be compelled to deliver. 

Thus, in the case of Lovatt v. Hamilton (o), in 1839, the pur- 
chaser brought an action against the vendor for not delivering. 
The sale was of fifty tons of palm oil "to arrive per l Mansfield.' " 
Only seven tons arrived. And the Court held that the contract for 
the fifty tons was entire, and that the plaintiffs were not entitled to 
the seven tons which did arrive. 

And in Vernede v. Weber ( p), in 1856, the contract was to de- 
liver a cargo of 400 tons of Aracan Necrensie rice more or less, which 
cargo by agreement might partly consist of Larong rice, bat not to 
.a greater extent than fifty tons. The cargo was found to consist of 
285 tons of Larong and 159 tons of Latourie. And the Court held 
that the plaintiffs were not entitled to have any of the rice delivered 
to them. " We think," said Anderson, B., delivering judgment for 
himself and Martin, B., "it would have been impossible for the de- 
" fendant to have insisted upon the plaintiffs accepting a cargo con- 
sisting only of a minute portion of Aracan Necrensie rice; for un- 
less the cargo was what would substantially satisfy the description 
" of a cargo of Aracan Necrensie rice, we think that the plaintiffs 
"could not have been bound to accept" * * * "And if the 
"plaintiff would not have been bound to accept the cargo brought, 
" the defendant was not obliged to deliver it, for the contract must 
" be mutual and reciprocal"] 



(o) Lovatt v. Hamilton, 5M.&W. 639, ante, p. 231. • 

(p) Vernede v. Weber, 1 H. & N. 311 ; 25 L. J. Ex. 326, ante, p. 490. 
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[*508] *CHAPTER IV. 

WHAT DAMAGES MAY BE RECOVERED WHERE THERE HAS BEEN 
A BREACH OF CONTRACT. 

[When either party breaks the contract the other has a right to 
recover damages, but it does not follow that he can recover the 
whole of the loss he has suffered in consequence of that breach. 
The question is, what are the damages to the ^plaintiff caused by 
the defendant's breach which the law will allow the plaintiff to re- 
cover? The leading case on this subject is Hadley v. Baxendale 
(a), which although not a case of sale of goods, but of late delivery 
by a carrier, is a most important one in consequence of the Judges 
of the Exchequer Court having there laid down certain rules of 
general application to breaches of contract. 

In Hadley v. Baxendale (a), in 1854, the plaintiffs were millers 
at Gloucester. On the 12th of May the engine shaft in their mill 
had to be removed in consequence of a fracture, and on the 13th 
the pfaintiffs sent a servant to the defendants, who were carriers, 
to say that the mill was stopped, and that the shaft must be sent 
at once to Greenwich, to be used there as a pattern in making a 
new one. The defendants said that if the shaft was sent by 12 
o'clock the next day it would be delivered at Greenwich on the fol- 
lowing day. Accordingly the shaft was delivered to the defendants 
before 12 o'clock on the 14th, but was not delivered by them at 
Greenwich till several days later, and the consequence was that the 
new shaft was not delivered at the mill as Boon as it otherwise 
would have been ; the working of the mill was delayed and the 
profits on the working were lost, and other expenses incidental to 
the stoppage were incurred, for all of which the plaintiffs sought 
[*509] to hold the defendants liable, but failed. *Alderson, B., 
in delivering the judgment of the Exchequer Court said, " Now we 
" think the proper rule in such a case as the present is this: — Where 
" two parties have made a contract which one of them has broken, 
"the damages which the other party ought to receive in respect of 
"such breach of contract should be such as may fairly and reason- 
"ably be considered either arising naturally, t. e., according to the 
" usual course of thing, from such breach of contract itself, or such 
" as may reasonably be supposed to have been in the contemplation 
" of both parties, at the time they made the contract, as the probable 
"result of the breach of it. Now, if the special circumstances under 
" which the contract was actually made were communicated by the 

(a) Hadley v. Baxendale, 9 Ex. 341 ; 23 L. J. Ex. 179. 
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" plaintiffs to the defendants, and thus known to both parties, the dam- 
"ages resulting from the breach of such a contract, which they wonld 
" reasonably contemplate, wonld be the amount of injury which wonld 
" ordinarily follow from a breach of contract under these special 
"circumstances so known and communicated. But, on the other 
" hand, if these special circumstances were wholly unknown to the 
" party breaking the contract, he, at the most, could only be sup- 
"posed to have had in his contemplation the amount of injury 
" which would arise generally, and in the great multitude of cases 
"not affected by any special circumstances, from such a breach of 
" contract, for, had the special circumstances been known, the parties 
"might have specially provided for the breach of contract by special 
"terms as to the damages in that case; and of this advantage it 
" would be very unjust to deprive them. Now in the present case, if 
"we are to apply the principles above laid down, we find that the 
" only circumstances here communicated by the plaintiffs to the de- 
" fendants at the time the contract was made, were that the article 
" to be carried was the broken shaft of a mill. But how do these 
" circumstances show reasonably that profits of the mill must be 
" stopped by an unreasonable delay in the delivery of the broken 
"shaft by the carrier to the third person? Suppose the plaintiffs 
" had another shaft in their possession put up *or putting [*510] 
" up at the time, and that they only wished to send back the broken 
"shaft to the engineer who made it ; it is clear that this would be 
" quite consistent with the above circumstances, and yet the unrea- 
" sonable delay in the delivery would have no effect upon the inter- 
mediate profits of the mill." And after pointing out that although 
in the special circumstances of the the case the loss did arise 
from the defendant's neglect, he proceeded, " these special circum- 
" stances were here never communicated by the plaintiffs to the de- 
fendants. It follows, therefore, that the loss of profits here can- 
" not reasonably be considered such a consequence of the breach of 
" contract as could have been fairly and reasonably contemplated 
" by both the parties when they made this contract For such loss 
"would neither have flowed naturally from the breach of this con- 
" tract in the great multitude of such cases occurring under ordi- 
" nary circumstances ; nor were the special circumstances, which, 
"perhaps, would have made it a reasonable and natural conse- 
" quence of such breach of contract, communicated to, or known by 
"the defendants." 

This case has since been followed in cases too numerous to be 
referred to; and the reader is referred for fuller information on the 
subject to Mr. Mayne's work on Damages. 

In the case of Gee v. The Lancashire and Yorkshire Railway Co. 
(6), in 1860, a very important remark was made by Bramwell, B., 
who, while delivering judgment, referred to the rule in Hadley v. 

(6) Gee v. Lane. & York. By. Co., 6 H. & N. 211 ; 30 L. J. Ex. 11. 
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Baxendale (c), that damages to be recoverable must be such as the 
parties must be taken to have contemplated as the probable result 
of the breach, and said: "I am not sure that another qualification 
" might not be added which would be in favour of the plaintiff in 
4 ' this case, viz., that in the course of the performance of the con- 
" tract, one party may give notice to the other of any particular 
"consequences which will result from the breaking of the contract, 
" and • then have a right to say, * If after that notice, you persist 
[*511] *" 'in breaking the contract, I shall claim the damages which 
" < will result from the breach ' " (d). 

In the case of a sale of goods, the vendor's breach may consist in 
his having delivered to the vendee an article of less value than the 
article which should have been delivered, and there the difference 
in value is the measure of the damages ; or the breach may have 
consisted in the failure to deliver any goods at all, and in this case 
instead of the damages being a difference in value as in the first one, 
they are what the vendee must pay to obtain the goods in the market, 
or if necessary from some other quarter. But by reason of having 
such an inferior article or nothing at ail delivered to him, the ven- 
dee may suffer much greater damages than the difference in value, 
or the full value, and then the question becomes, are those greater 
damages such as the parties at the date of the contract must betaken 
to have contemplated as the probable result of the breach ? Or the 
vendor's breach may consist in the unpunctual delivery of the 
goods. 

On the other hand, the vendee may have been the party to break 
the contract, as by refusing to accept the goods when tendered. 
Here the vendor may by reselling the goods, put himself in the 
position in which the vendee had contracted to put him, and charge . 
the vendee with costs reasonably incurred in doing so; but he may 
be unable to resell them, and he may then give evidence of any 
loss he has suffered; and if that loss is such as the parties must be 
taken to have contemplated, he may recover it 

From these considerations it appears that the value of the thing 
contracted to be delivered, and of that which was delivered, on the 
day fixed for delivery, are important considerations. Now the best 
possible evidence of the value of a thing is what it did or would 
fetch in the market, or what must have been paid for it if it had 
been bought there; but if the thing has no market price, then some 
other evidence of value must be obtained. And the price at which 
the vendee either agreed to resell it in the ordinary course of busi- 
[*512 ] ness, or the *price which by the contract he had agreed to pay 
for it, may then be the best evidence obtainable (e). But except 
where the price at which the vendee agreed to buy or to sell the 

(c)Hadley v. Baxendale, 9 Ex. 341 ; 23 L. J. Ex. 179. 

(d) See also Simpson v. L. & N. W. By. Co., 1 Q. B. D. 274; and Home v. 
M. B. Co., L. B. 7 C. P. 583. 

(e) Heilbvti v. Hicham, L. R. 7 C. P. 455 ; 41 L. J. C. P. 228. 
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goods is evidence of value, that price has nothing whatever to do 
with the damages of either party ; the vendee is entitled to have 
in his hands, on the day fixed for delivery, goods which at that 
date have a certain value ; the price which he may have con- 
tracted to pay may be more or less than they are worth on that 
day, but the value on that day is what the contract gives him, and 
therefore it is all that he can charge the vendor with. For ex- 
ample, if the market price fell after the date of the contract, that 
is a loss which by the contract must fall on the vendee in any case 
and cannot be charged to the vendor, even if the vendor fails to 
perform his contract If on the other hand the market price rises 
after the date of the contract, that is a gain to the vendee which 
the contract gives him, and which he loses by the vendor's breach, 
and which the vendor is liable to pay. 

A loss of profits on a resale cannot be recovered as such. Where 
a vendee resells at a profit, but in consequence of the vendor's breach 
is unable to deliver and so loses his profit, the reselling price is not 
an element in the calculation of damages except in those cases 
where the reselling price is taken as the best evidence of value. 

If the goods are procurable in the market, the loss was in fact, 
not due to the defendant's breach but to the plaintiff not having 
bought in, and if it was not so due, then it clearly could not be 
recovered, but where it is in fact the result of the defendant's breach, 
and the parties had the resale in contemplation, there seems no 
reason why it should not be recovered as such. 

In Ca88aboglou v. Gibbs (/), in 1882, a principal instructed his 
agent abroad to buy and consign to him opium of a certain quality. 
The agent sent over opium of an inferior quality, and the Court 
held that the damages were not the difference *in value as [*513] 
they would have been if it had been a case of vendor and purchaser, 
but merely the loss actually sustained. 

Having now considered what the facts are which it is important 
to ascertain before the damages can be calculated, it will be desir- 
able to examine the cases, taking firstly, those cases where the market 
has been referred to as the test of value; secondly, those cases where 
there was no market to refer to, dividing the latter into two classes, 
one, where the breach was as to quality, the other where the breach 
was as to time; and thirdly, certain exceptional cases. 

The general rule is, that interest cannot be recovered, but the dis- 
cussion of this subject is left until the authorities are examined in 
detail (g). 

In Leigh v. Paterson (h), in 1818, the defendants contracted to 
sell tallow to the plaintiffs "in all next December." In October 



(/) Cassaboglou v. Gibbs, L. R. 9 Q. B. D. 220 ; 11 Q. B. D. 797 ; 51 L. J. Q. 
B. 593 ; 52 L. J. Q. B. 538. 

(g) Post, p. 532. 

(h) Leigh v. Paterson, 2 Moo. 588. See also Gainsford v. Carroll, 2 B. & C. 
624, in 1824. 
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they said they had resold the tallow, and could not perform their 
contract The plaintiff did not acquiesce in the rescission of the 
contract, and recovered the difference between the contract and the 
market price on the 31st of December, the last day for delivery. 

In' Startup v. Cortazzi (i), in 1835, the defendants in June con- 
tracted to sell to the plaintiffs 2,100 qrs. of Odessa linseed, at 30s. 
a quarter, to be shipped on bDard the plaintiffs' ship at Odessa in 
October. The plaintiffs sent their ship there, but she was not 
loaded, as the defendant had given notice that he would not fulfill 
his contract The defendant had already received 1,575/. as half 
the price. If the linseed had been delivered at Odessa it would 
have arrived in February, when its value in the market would have 
boen from 47s. to 48s. a qr. At the time of the trial it was about 
56a. The defendant paid into Court at the rate of about 47s. 
a qr. The plaintiffs contended that they were entitled to higher 
damages: there was no evidence of any special damage, and the jury 
[*514] found a verdict for the defendant Lord Abinger *seems to 
have considered the measure of damages to have been the differ- 
ence between the price at the time when the seed would have ar- 
rived here and the contract price. Alderson, B., thought the price 
at the time when the defendant gave notice he would not perform 
the contract was not the criterion, for at that time the plaintiffs 
had parted with their money and could not go into the market, and 
that the price when it should have arrived if delivered according to 
contract was a better criterion. This case does not appear to be 
well reported. 

In Phillpotts v. Evans (&), in 1839, the defendant, who had con- 
tracted early in January to purchase corn from the plaintiff, gave 
notice on the 26th of that month of his intention not to accept it 
The corn was then on its way to the place of delivery, and the mar- 
ket was falling. The corn when it arrived was tendered to the de- 
fendant and refused. The only question argued was, whether the 
damages were to be calculated as the difference between the con- 
tract price and the market price on the 26th of January, when the 
defendant gave his notice, or at the date when the defendant ought 
to have received the goods, and the latter was held to be the true 
measure. 

In Loder v. KekuU (I), in 1857, the plaintiff had contracted to 
purchase from the defendant 200 casks of tallow, for which he paid 
at once; the unloading of the cargo began on the 16th of January 
and was finished on the 25th. The plaintiff having inspected it, 
wrote to the defendant on the 28th, saying that 184 of the casks 
were not according to contract, and declined to accept them, and 
requested the defendant .to return the purchase- money; a corres- 
pondence followed, end eventually the plaintiff resold the tallow on 

(t) Startup v. Cortazzi, 2 Cr. Mee. & Ros. 1G5. 
Ik) PhillpoUs v. Evans. 5M.&W. 474. 
(I) Loder v. Kekule, 3 C. B. N. S. 128; 27 L. J. C. P. 27. 
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the 1 2th of March. The price of tallow had fallen, and the Court held 
that the measure of damages would have been the difference between 
the value of tallow of the quality contracted for and the value of 
that delivered at the time of the delivery, *provided there [*515] 
could have been an immediate resale in the market, but that in this 
case the defendant had delayed the resale, and that as the jury had 
found the resale was within a reasonable time, the damages were 
the difference between the market value of the quality contracted 
for at the time of delivery and the price obtained on resale, and 
not the difference between the amount prepaid and price obtained 
on resale. 

In Jo8ling m v. Irvine (w), in 1861, the defendant sold 3,000 gal- 
lons of naphtha to the plaintiff, at 2s. 2d. a gallon, to be delivered 
in weekly instalments of 1,000 gallons; the day after the sale the 
plaintiff resold them to Hoile at 2s. 6d. a gallon. The defendant 
refused to deliver any of the naphtha. It was proved that at the 
time of the breach naphtha could not have been bought for less 
than 5s. 9d. a gallon. Held, that as the plaintiff would have no 
answer to an action by Hoile for the difference between 5s. 9d. and 
2s. 6d., that was the amount the plaintiff was entitled to recover 
from the defendant. The amount that the plaintiff was entitled to 
recover as his damages was not his loss of profits, viz., the differ- 
ence between 2s. 2d. and 2s. 6d., but his liability on his second con- 
tract, viz., the difference between 2s. 6d., the selling price, and 5s. 
9d, the market price. Why they were not the difference between 
2s. 2d. and 5s. 9d. does not appear. 

In Williams v. Reynolds (w), in 1865, the plaintiff purchased 
from the defendants on the 1st of April, 500 piculs of China cot- 
ton at 16 Jd. per lb., to be delivered in August, guaranteed fair. On 
the 25th of May the plaintiffs made a contract to sell to a third 
party the same quantity and quality of cotton at 19|d. per lb., in- 
tending to deliver the same cotton which the defendants had con- 
tracted to deliver to them. At the end of August, the latest time 
for delivery under both contracts, the price of such cotton was 18Jd. 
per lb. The Court of Queen's Bench held that the damages to which 
the plaintiff was entitled was the difference between 16Jd. and 184<1, 
and *were not affected by the advantageous subsale made [*51G] 
by the plaintiff. 

Jones v. Just (o), in 1868, was an action on a contract of sale of 
Manilla hemp " expected to arrive." When the hemp had been de- 
livered it was found not to correspond to contract, and after some 
correspondence the plaintiff, the purchaser, resold it by auction, 
when in consequence of the rise of prices in the market, it fetched 
a sum nearly equal to the invoice price. The jury were told that 
if there had been a breach of the vendor's warranty, the damages 

m) Jonling v. Irvine, 6 H. & N. 512; 30 L. J. Ex. 78. 

n) Williams v. Reynolds, 6 B. & S. 495. 

o) Jones v. Just, L. R. 3 Q. B. 197; 37 L. J. Q. B. 89. 
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ivould be the difference between what the hemp was worth when it 
arrived and the market value at that time of such hemp as should 
have been delivered, thus giving the plaintiffs the benefit of the 
rise in the market, and this was held by Cockburn, C. J., Mellor and 
Blackburn, JJ., to have been a proper direction. 

In Ogle v. Earl Vane (p), in 1868, the defendant had contracted 
to deliver iron to the plaintiff in July, but owing to a break down 
in his furnaces, had been unable to do so. —At the defendant's re- 
quest the plaintiff had refrained from buying in against him until 
the following February when he bought in at a considerable ad- 
vance on the contract price, and the measure of damages was held 
to be the difference between the contract and the February prices 

In Brown v. Muller (r), in 1872, is a leading case on the measure 
of damages where the contract was for the delivery of goods by in- 
stalments. Here the plaintiff bought of the defendant 500 tons of 
iron, to be delivered in about equal proportions in September, Oct- 
ober, and November, 1871. In August the defendant gave notice 
that he did not intend to deliver any iron. In December the plain- 
tiff commenced the action, and claimed as damages for non-delivery 
the difference between the contract and market prices on the 30th 
of November, which amounted to 2372. 10s. If the plaintiff had 
[*517J *bought in at the time when the defendant repudiated the 
contract the difference would have been 25/. If he had bought in 
one-third of the iron at the end of each of the three months the 
sum of the differences would have amounied to 109Z. 4s. The Court 
held that the last was the true measure of damages. 

Tyers v. Rosedale and Ferry hill Iron Co. (a), in 1873, was an 
action for not delivering under the following circumstances. There 
were two contracts, each for the delivery of 1,000 tons of iron in 
monthly quantities over 1871. Early in 1871 the plaintiffs, the 
purchasers, found it convenient to take the whole of the monthly 
instalments, and from time to time requested the defendants, the 
vendors, to postpone delivery, to which the vendors agreed, deliver- 
ing only portions of the instalments. In September, however, the 
purchasers began to press for deliveries, and on the 0th of Decem- 
ber informed the vendors that the whole of the 2,000 tons must be 
delivered by tho end of that month. The defendants offered to de- 
liver the whole of the December instalment, but refused to deliver 
any more iron on the ground that the contract was at an end as to 
the other instalments. In all 007 tons had been delivered by the 
end of 1871, and the defendants paid into Court sufficient to cover 
the damages from the short delivery of the December instalment 

~p ) Ogle v. Earl Vane, L. R. 2 Q. B. 275; L. R. 3 Q. B. 272; 36 L. J. Q. B. 
175; 37 L. J. Q. B. 771. 

(q) See also Hickman v. Hoyncs, L. R. 10 C. P. 598; 44 L. J. C. P. 358. 

(r) Brown v. Muller, L. R. 7 Ex. 319; 41 L. J. Ex. 214. 

(s) Tyers v. Rosedale Co., L. R. 8 Ex. 305 ; L. R. 10 Ex. 195 j 42 L. J. Ex. 
185 ;44 L. J. Ex. 130. 
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Kelly, C.B., and Piggot, B., were of opinion that a verdict should 
be entered for the defendant; Martin, B., was of a contrary opinion 
in which, on the appeal, Cockburn, C. J., Blackburn, Mellor, Lush, 
Brett, and Lindly, J J., agreed. Cockburn, C.J., said, "It did not 
" suit the purchasers to take the iron in the instalments originally 
" contemplated by the parties, and they proposed to the sellers to 
"postpone from time to time the delivery of the monthly instal- 
" ments. Now it would have been perfectly competent to the de- 
" fendants to say, ' We will not acquiesce in that proposal of yours. 
" ' You are bound to take the iron month by month, and you must so 
" ' take it, *or consider the contract at an end/ Instead of [*518] 
" doing that the defendant, as I read the letters, acquiesced, not in 
" holding the contract at an end, but in postponing the period of 
" delivery. The iron was to be delivered in the course of the year 
" 1871, and there was by reason of this postponement, a very consid- 
" erable arrear at the end of this year. Then the plaintiffs called on 
" the defendants to deliver at once the whole of what remained rmde- 
" livered. I think that this was a demand which they were not entitled 
"to make. I think that the postponement had the effect of carry - 
" ing the period of delivery over the year 1872, but that the defend- 
ants could not be called upon to deliver 1,000 tons of iron at one 
" time, but only in such quantities as were originally provided for. 
" Therefore the defendants might have said, ' We shall not deliver 
" ' the whole that remains in one mass, but we will deliver it accord- 
" ' ing to the terms of the contract 9 But they did not say this. 
" What they said was, * We will not deliver you anything at all.' 
" There I think they were wrong. Consequently, there was a breach 
"of the contract, for which the defendants are liable in damages." 
Blackburn, J., said, if the defendants had said, " ' We want a rea- 
" ' sonable time and no more,' I should have been willing to construe 
"the agreement in that way. But they did not ask for time; they 
"refused to deliver anything but the monthly quantity." 

In Ex parte Llansamlet Tin Plate Co., (t) in 1873, one Voss had 
in May contracted to sell to the Llansamlet Co. 300 tons of iron to be 
delivered at the rate of 40 tons a month. In some months no iron 
was delivered and in others not the full amount. The Llansamlet 
Co. in some cases made purchases to supply the deficiencies, but in 
January when Yoss filed a liquidation petition, there remained un- 
delivered 224 tons. The price had risen and the company claimed 
to prove for the difference between the contract and market price 
of 224 tons at the date of filing the petition. There was no evi 
dence that the deliveries had been postponed at the *re- [*519] 
quest of Voss so as to bring the case within Ogle v. Earl Vane (w), 
and Y.-C. Bacon held, and was affirmed in the Court of Appeal, 
that the damages were to be calculated as the difference between 

(t) Ex parte Llansamlet TinPlate Co., 16, Eq. 155. 

(u) Ogle v. Earl Vane, L. R. 2 Q. B. 275 ; L. R. 3 Q. B. 272 ; 3G L. J. Q. B. 
175 ; 37 L. J. Q. B. 771. 
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the market and contract prices of the undelivered amounts at the 
successive contract dates for delivery, and that where the company 
had bought in, the damages were the difference between the con- 
tract price and the price at which they bought in. 

Roper v. Johnson (x) y in 1873, was another case of refusal to de- 
liver; there was a contract for the delivery of 3,000 tons of coal 
" to be taken during the months of May, June, July, and August" 
The vendees failed to send for any coals in May, and on the 31st 
of May the vendor declined to go on with the contract This ac- 
tion was commenced by the vendees on the 3rd of July to recover 
damages for non-delivery, and the trial took place in August The 
defendant argued that the damages were to be estimated by inquir- 
ing upon what terms the plaintiffs could have gone into tho market 
and obtained a similar contract on the day when they elected to 
treat the contract as at an end, and that it was for the plaintiffs to 
give evidence of loss so ascertained. But on the motion the Court 
was of opinion that if the plaintiff had waited until the end of 
August the case must have followed Brown v. Muller (y). 

But said Brett, L. J., " To entitle a plaintiff to recover damages 
" in action upon a contract, he must show a breach, and that he 
" has sustained damage by reason of that breach. * * * The gen- 
" eral rule as to damages for a breach of contract is, that the plain - 
" tiff is to be compensated for the difference in his position from 
" what it would have been if the contract had been performed. * * * 
" Now, although the plaintiff may treat the refusal of the defend- 
" ant to accept or to deliver the goods, before the day for per- 
[*520] *" formance as a breach, it by no means follows that the 
" damages are to be the difference between the contract price and 
" the market price on the day of the breach. * * * The election 
" to take advantage of the repudiation of the contract goes only to 
"the question of breach, and not to the question of damages; and 
" when you come to estimate the damages, it must be by the differ- 
" ence between the contract price and the market price at tho day 
" or days appointed for performance, and not at the time of breach. 
" * * * It seems to me to follow * * * that the plaintiffs here did 
" all they were bound to do when they proved what was the differ- 
" ence between the contract price and the market price at the several 
'' days specified for the performance of the contract, and that prima 
"facie that is the proper measure of damages; leaving it to the 
" defendant to show circumstances which would entitle him to a 
"mitigation, No such circumstances appeared here: there was 
" nothing to show that the plaintiffs ought to have or could have 
" gone into the market, — a rising market, — and obtained a similar 
" contract" 

In tho following cases there was no market to refer to as a test of 

(x) Hover v. Johnson, L. R. 8 C. P. 167; 42 L. J. C. P. 65. 

(y) Brown v. Muller, L. K. 7 Ex. 319; 41 L. J. Ex. 214, ante, p. 516. 
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value. They are for convenience taken in the order, first where 
there was a breach as to quality, and secondly as to time. 

In Lewis v. Peake (2), in 1816, a buyer of a horse with a war- 
ranty, resold it with the same warranty and was sued by his ven- 
dee for breach of the warranty. It was held he could recover the 
cost of defonding that action, from his vendor. 

In Chesterman v. Lamb (a), in 1834, the buyer of a horse war- 
ranted sound recovered from the vendor the cost of the horse's keep 
at livery where he had sent it to stand, on discovering its unsound- 
ness, until it could be sold. 

In Ellis v. Chinnock (6), in 1835, Coleridge, J., said, " If aper- 
"son has bought the horse with a warranty, which has *been £*521] 
" broken, and he tenders the horse to the seller, and the seller re- 
" fuses to receive it back, the buyer is entitled to keep it a reason - 
" able time till he can sell it, and for that time he may against the 
" seller recover the expense of keeping it " (e). 

In Mondel v. Steel (d), in 1841, the defendant had contracted to 
build a ship for the plaintiff according to specification, and in a 
former action in which he had sued the plaintiff for the price of the 
ship, the plaintiff had successfully pleaded that he was entitled to 
a reduction of the price by reason that the ship had not been made 
according to the specification, and the defendant had obtained a 
verdict for the contract price of the ship, less the amount the plain- 
tiff was entitled to deduct. The plaintiff now sued the defendant 
for special damages for breach of the defendant's contract to build 
the ship according to the contract; by reason of her not being so 
built she had become much strained and had to be repaired, and 
the plaintiff lost the use of her during the time she was being re- 
paired. The defendant pleaded the former verdict, but the Court 
held the plea bad, and Parke, B., delivering the judgment of the 
Court, said, " All the plaintiff could by law be allowed in dimi- 
" nution of damages, on the former trial, was a deduction from the 
" agreed price, according to the difference, at the time of the de- 
" livery, between the ship as she was, and what she ought to have 
" been according to the contract : but all claim for damages beyond 
" that, on account of the subsequent necessity for more extensive 
" repairs, could not have been allowed in the former action, and 
" may now be recovered" (e). 

In Randall v. Raper (/), in 1858, the defendant sold barley to 
the plaintiff, warranting the quality : the plaint ff resold it with the 

(z) Lewis v. Pcake, 7 Taunt. 153. 

(a) Chesterman v. Lamb, 2 Ad. & El. 129; McKenzic v. Hancock, Ry. & M. 
436. 

(ft) Ellis v. Chinnock, 7 C. & P. 169. 

(c) See also Clare v. Maynard, 6 Ad. & El. 519; Cox v. Walker, 2 Ad. &]E1. 
523. 

(d) Mondel v. Steel, 8M.&W. 858; 10 L. J. Ex. 426. 

(e) See also Rigge v. Burbridge, in 1846, 15 M. & W. 598; 15 L. J. Ex. 309. 
\f) Randall v. Raper, E. B. & E. 84; 27 L. J. Q. B. 266. 
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[*522] same warranty to persons who sowed it, and had ♦conse- 
quently suffered loss through inferior crops to the extent of 261 J. 
Is. Qd. They then claimed compensation from him, but no sum had 
been agreed upon, and no payment made. The plaintiff obtained 
a verdict for 261 Z., which was upheld by Lord Campbell, C.J., 
Wightman, Erie, and Crompton, J J., on the ground that in assess- 
ing the damages the jury ought to include the amount to which 
they considered the plaintiff had become liable to his vendees. 

In Dingle v. Hare (g), in 1859, the plaintiff had purchased from 
the defendant 20 tons of manure warranted to contain a certain pro- 
portion of phosphorus at 51. 5s. a ton. The plaintiff resold 10 tons 
to farmers which turned out bad, making a profit of 30s. a ton. 
Two of these 10 tons he had sold to one Kobins, who found them 
of little value, and the plaintiff paid him 202. as damages. The 
purchasers of the other eight tons had made no complaints. 

Byles, J., in his summing up said, "If the defendant knew 
" that the plaintiff was a merchant dealing in these articles and 
" buying for the purpose of selling them again, any loss he might 
" sustain upon such resale, by reason of their bad quality or of a 
" breach of warranty, might fairly be said to be a damage which 
" was in the contemplation of the parties at the time of making the 
" contract; that, if they (the jury) thought the settlement of 
" Robins' claim was a fair and reasonable thing, the defendant was 
" bound to make good the loss; and that as to the eight tons as to 
" which the purchasers had made no complaint and possibly might 
" never make any, the plaintiff was not yet entitled to claim compen- 
" sation, and to recover reasonable damages in respect of their not 
" being of a fair merchantable quality and according to the war- 
" ranty." 

In Mullett v. Mason (ft), in 1866, a cattle dealer sold a cow to the 
plaintiff, fraudulently warranting it free from infectious disease 
knowing it to be diseased. The plaintiff placed the cow with five 
[*523] others, which caught the disease and died, and *it was held 
that the plaintiff could recover as damages the value of all the cows. 

In Smith v. Green (i), in 1875, the defendant sold a cow to a 
farmer, warranting her to be free from foot-and-mouth disease. 
The plaintiff, in the ordinary course of his business, placed her 
among other cows, some of which caught the disease from the cow 
in question and died. The jury found that there had not been any 
false representation. On the motion for a new trial the Court* con- 
sisting of Lord Coleridge, C. J., Brett and Grove, JJ., held that the 
jury, in estimating the damages, might take into account the fact 
that the seller knew, or must be taken to have known, that the cow 



(g) Dingle v. Hare, 7 C. B. N. S. 145; 29 L. J. C. P. 143. 
(h) Mullett v. Mason, L. R. 1 C. P. 559; 35 L. J. C. P. 299. 
(0 Smith v. Green, L. R. 1 C. P. D. 92; 45 L. J. C. P. 28. 
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would be placed with other cows, and if bo then the loss of the 
other cows might naturally be expected to happen (k). 

In Randall v. Neimon (I), in 1877, the dependent supplied the 
plaintiff with a pole for his carriage, which broke in consequence of 
the horses swerving; the horses and carriage were damaged to the 
extent of 130Z. The price of a new pole was Si, and the question 
was whether the defendant's liability was limited to the 3/. At the 
trial, before Archibald, J., the jury found that tho pole was not 
reasonably fit and proper for the carriage, and that the defendant 
had not been guilty of any negligence, and on these findings a ver- 
dict for the plaintiff for 3Z. was entered with leave to the defendant 
to move. On the motion before Blackburn and Lush, JJ., judgment 
was ordered to be entered for the defendant on the ground that the 
defect was a latent one, which neither care nor skill could discover. 
The plaintiff appealed, and the judgment of tho Queen's Bench was 
reversed in the Court of Appeal, consisting of Kelly, C.B., Mellish, 
Li. J., Brett and Amphlett, JJ. A. It was held that the question, 
which should have been left to the jury, was whether the injury to 
the *horses was or was not a natural consequence of the [*524] 
defect in the pole. The Court held that the damages suffered by 
the breach were the loss of the pole itself and the damages, which 
were the natural consequence of the pole breaking. 

In Thol v. Henderson (m), in 1881, the defendants, who sold the 
goods to the plaintiff, paid into Court an amount which it was ad- 
mitted was sufficient, provided the plaintiff could not recover in 
respect of his loss of profit on the sub- sale. Grove, J., held that 
he was not entitled to do so (n). 

In the following cases there was a breach as to time, and there was 
no market price to refer to. When the contract was to deliver goods 
at a certain date and that date is passed, the vendee may accept the 
goods and bring his action for any damages he may have actually 
suffered in consequence of the late delivery. He does not, by ac- 
cepting a late delivery, waive any claim he may have for damages 
arising from the delay. Just as where, by accepting goods which 
were not up to the warranted quality, he does not waive his right to 
damages for breach of warranty. 

In Fletcher v. Tayleur (o), in 1855, where the action was to re- 
cover damages for the loss of profits by reason of the late delivery 
of a ship, Willes, J., suggested that the measure of damages might 
be the average profit made by the use of it. 

In Poriman v. Middleton (p), in 1858, the plaintiff had contracted 

(k) [This direction was approved of subsequently in Randall v. Newson, in 
the Queen's Bench, 2 Q. B. D. 111. See also Mxdlelt v. Mason, L. R. 1 C. P. 
659; 35 L. J. C. P. 299.] 

(I) Randall v. Newson, 2Q. B. D. 102; 45 L. J. Q. B. 364; 40 L. J. Q. B. 257. 

(to) Tliol Henderson, 8 Q. B. D. 457. 

(») See also HeilbuU v. Hickson, L. R. 7 C. P. 455; 41 L. J. C. P. 228. 

(o) Fletcher v. Tayleur, 17 C. B. 21; 25 L. J. C. P. 65. 

(p) Portman v. Middleton, 4 C. B. N. S. 322; 27 L. J. C. P. 231. 
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to repair a threshing engine for one Sheaf by the beginning of 
August He then sub-contracted with the defendant to make a new 
fire-box for the engine, and paid the defendant 12L in advance, but 
said nothing about his contract with Sheaf. In consequence of the 
defendant's delay the plaintiff was obliged to purchase a fire-box 
from another person, and was unable to deliver the engine to Sheaf 
[*525] until November. Having settled Sheafs claim for *20L the 
plaintiff now sought to recover this sum and a sum of 8Z. for extra 
expenses incurred, together with the sum of 12/. paid in advance. 
There was no question as to the two latter sums, but the Court held 
that he was not entitled to recover the 202., as such damages did not 
come within the rule in Hadley v. Baxendale (q), either as the ordi- 

(q) Hadley v. Bcuendale, 9 Ex. 341; 23 L. J. Ex. 179, ante, p. 508. 
nary result of the breach, or contemplated as the probable result in 
the special circumstances known. 

Smeed v. Foord (r), in 1859, was an action by a farmer for dam- 
ages for late delivery of a threshing machine, which the defendant 
had contracted to deliver within three weeks. The defendant knew 
that it was the plaintiff's custom to thresh the corn in the field and 
send it direct to the market As it was not delivered in time, the 
plaintiff tried to hire a machine and, being unsuccessful, was com- 
polled to carry the corn home and stack it, and while so stacked it 
was damaged by rain, and had to be kiln- dried after threshing, and 
when sold it brought a less price than it would have done had it 
been sold at the time it would have been if the machine had been 
punctually delivered. The market price also had gone down. It 
was held that the plaintiff was entitled to substantial damages in 
respect of the expense of stacking the corn, the deterioration and 
expense of drying, but not of the fall of the market 

Brady v. Oastler («), in 1864, is an authority to show that the 
motives which induced the plaintiff to enter into a contract, have 
no bearing on the question of damages. The defendants delivered 
certain knapsack- straps late, and paid into Court a sum sufficient 
to cover any expense which the plaintiff had been put to in com- 
pleting the contract The goods had all been paid for at the rate 
of 3s. \)d. a set, and for the purpose of enhancing the damages, the 
plaintiff tendered evidence to show that lid. out of the 3s. Od. 
had been paid in consideration of the defendant's promise to 
[*526] *supply the goods within the short time mentioned in the 
contract The evidence was held by Pollock, C.B., Bramwell and 
Channell, B.B., to have been properly rejected, Martin, B., dissent- 
ing. 

In the case of Barries v. Hutchinson (t), in 1865, the defendants 
oontracted to deliver 75 tons of caustic soda to the plaintiffs for 
shipment from Hull for the continent, in equal quantities, in June, 

Smeed v. Foord, 1 E. & E. 602; 28 L. J. Q. B. 178. 
Brady v. Oastler, 3 H. & C. 112; 33 L. J. Ex. 300. 
Borrics v. Hutchinson, 18 C. B. N. S. 445; 34 L. J. C. P. 169. 
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July, and August The plaintiffs had made a contract with one 
Heitmann to supply him at St. Petersburg with the above qantities of 
soda, to be shipped to him at the above times. The defendant delivered 
26 tons in September, and in consequence of the lateness of the season 
the rates for freight and insurance to St Petersburg were higher than 
at the end of August It was admitted that caustic soda was not 
kept in stock so as to be purchasable at any time in the market 
and therefore had no market value. Heitmann had resold the soda 
to one Heinburger. The plaintiffs claimed, as damages, the in- 
creased freight and charges, the loss of their profits on resale of the 
undelivered portion, and a sum of 159Z., made up partly of the 
profits which Heitmann would have made by his subsaJe to Hein- 
burger, and partly of a sum (which the plaintiffs had repaid Heit- 
mann), paid by Heitmann to Heinburger by way of compensation 
for the non-delivery. It was held that the plaintiffs could recover 
the increased freight and insurance, and also the loss of their 
profits on the undelivered portion, but not the 159Z. Erie, C.J., 
said: "Here, the vendor had notice that the vendee was buying the 
" caustic soda, — an article not ordinarily procurable in the mar- 
" ket, — for the purpose of resale to a sub-vendee on the continent 
" He made the contract, therefore, with knowledge that the buyers 
44 were buying for the purpose of fulfilling a contract which they 
" had made with a merchant abroad. If the plaintiffs could have 
" delivered the caustic soda, which the defendant failed to 6upply, 
" to their vendee Heitmann, their profit thereon would have been 
" 52Z. 5*. 4d. *That sum the defendant has paid into [*527] 
" Court: and we may assume that the plaintiffs are entitled to re- 
44 cover as damages for the defendant's breach the loss of the profit 
44 which the plaintiffs would have derived from the transaction if 
" the defendant had delivered the caustic soda pursuant to his con- 
44 tract * * * The plaintiffs further claimed damages by rea- 
son of their having been called upon to reimburse Heitmann, 
" their vendee, to the extent of 150Z., which Heitmann had paid to 
44 Heinburger, a manufacturer to whom he had contracted to sell 
"the soda, to compensate him for the breach of his contract with 
" him. It appears to me that that claim is too remote. The de- 
44 f endant had notice at the time of entering into the contract with 
44 the plaintiffs that they had contracted with one purchaser on the 
" continent For the damages resulting from that, it is agreed that 
44 he is responsible. But he had no notice of the subsequnt resale: 
44 and it is not to be assumed that the parties contemplated that he 
**" was to be held responsible for the failure of any number of sub- 
" sales. These could not in any sense be considered as the direct, 
" natural, or necessary consequence of a breach of the contract he 
•'was entering into." Willes, J., said: "Here the purchasers en- 
" tered into a contract to sell to Heitmanu, trusting to the perform- 
*' ance of his contract by the defendant, to enable them to perform 
* 4 theirs. The defendant had notice of this contract; and I see no 
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" injustice 'in holding him to be liable to that extent Heitmann 
" chose to take upon himself a similar risk, and to contract for the 
" sale of the soda to Heinburger. Even if the defendant had no- 
" tice of this second contract at the time he sold to Heitmann, I 
" think the damages arising from the nondelivery by Heitmann to 
" Heinburger were too remote. In ordinary cases, where the arti- 
hi cle is one which can be bought in the market, the proper measure 
" of damages for breach of a contract to deliver is the difference 
" between the contract price and the market price on the day of the 
" breach * * * there was no market price to which resort 
" could be had as a test of damage. We must, therefore, ascertain 
[*528] " what was *the value of the article contracted for at the 
" time it ought to have been and at the time when it actually was 
" delivered. Now, the value of such an article as this depends 
" upon the existence of facilities for its transport to the place for 
" which it is destined. If the caustic soda had been forwarded to 
" Hull at the times contracted for, it was capable of being sent to 
" St. Petersburg. When it was delivered, it was also capable of 
" being sent to Si Petersburg, but only at a greater cost for freight 
" and insurance than would have been incurred if it had been de- 
" livered in due course at Hull. It necessarily follows, therefore, 
" that the soda was worth less when it was delivered, by the differ- 
" ence between the cost of forwarding it at that time to St Peters- 
burg and what the cost would have been if delivered at the 
"times mentioned in the contract The plaintiffs are clearly enti- 
" tied to recover that as the direct and natural consequence of the 
" defendant's breach of contract" 

In the case of Cory v. The Thames Iron-works and Ship-building 
Co., Limited (u), in 1868, the defendants, who were ship-builders, 
having had a large vessel, called a derrick, thrown on their hands, 
in consequence of the purchaser's insolvency, agreed to sell it to 
the plaintiffs, and to deliver it on the 1st of January following, but 
were unable to do so until July. The vessel was the first of the 
kind ever built in this country, and the use to which the plaintiffs 
intended to put her was quite novel. The most obvious use to which 
she could be applied was as a hulk for storing coals, and the defen- 
dants, at the time of entering into the agreement, believed that the 
derrick was to be so used. If she had been intended for that pur- 
pose, the plaintiffs would have suffered damage to the extent of 
4202. But the plaintiffs wanted her for a special purpose, and had 
purchased machinery and two steam-tugs to use with her, which 
were comparatively useless in consequence of the unpunctual de- 
livery. The plaintiffs also lost large profits which they would have 
made by the special use. It was admitted, as to all damages except 
[*529] the *420/., that the plaintiffs were not, according to Hadley 
v. Baxendale (x), entitled to recover them, the defendants nothav- 

(u) Cory v. Thames Iron-works, L. R. 3 Q. B. 181; 37 L. J. Q. B» 68. 
(x) Hadley v. Baxendale, 9 Ex. 341; 23 L. J. Ex. 179. 
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ing known the special purpose for which the derrick was bought 
The defendants contended that the plaintiffs were not entitled to 
the 420/., inasmuch as they had never contemplated using the der- 
rick as a coal store, and could not, therefore, have suffered damage 
by being unable so to use her; and that, as the derrick was an entirely 
novel construction, any use she could be put to was novel, and there- 
fore the loss neither arose according to the usual course of things, 
nor was such as both parties contemplated as the probable result 
of a breach. The Court, consisting of Cockburn, C. J., Blackburn 
and Mellor, JJ., held that the plaintiffs were entitled to recover the 
420/. Blackburn, J., in his judgment, said that " argument would 
" come to this, that the damages could never be anything but what 
" both parties contemplated; and where the buyer intended to ap- 
"ply the thing to a purpose which would make the damages 
" greater, and did not intend to apply it to the purpose which the 
" seller supposed he intended to apply it, the consequence would 
" be to set the defendant free altogether. That would not be just, 
" and I do not think that was at all meant to be expressed in Had- 
" ley v. Baxendale (x). Here the arbitrator has found that what 
" the defendants supposed (when they were agreeing to furnish the 
" derrick) was, that it was to be employed in the most obvious man- 
" ner to earn money, which the arbitrator assesses at 420Z. during 
14 the six months' delay; and, as I believe the natural consequence 
" of not delivering the derrick was that that sum was lost, I think 
" the plaintiffs should recover to that extent," 

In the case of France v. Gaudet (y), in 1871, the facts were 
these. A Captain Hodder, whose ship was about to sail, agreed 
with the plaintiff to buy from him 100 cases of champagne at 24s. 
a dozen. The plaintiff then purchased from a broker named Best- 
all, and obtained from him the delivery warrants for 100 cases of 
champagne of the quality he had *sold to Hodder, at 14s. a [*530] 
dozen* then lying at the defendants' wharf. The defendants refused 
to deliver the wine. Wine of that quality could not be procured in 
the market in time to supply Hodder, and the Court, consisting of 
Mellor, Lush, and Hannen, JJ., held that the plaintiff was entitled 
to recover as damages the difference between 14s. and 24s., on the 
general rule that a plaintiff is entitled to the difference between the 
contract price and the value of the goods at the time for delivery, 
that that value could not here be ascertained in the market, but 
that a bona fide sale having taken place, the champagne had ac- 
quired an actual value of 24s. per dozen. 

In the case of Hinde v. Liddell (z), in 1875, the defendants con- 
tracted for the sale to the plaintiff of 2,000 grey shirtings, " de- 
livery, October 20fch, certain." The defendants had to get the shirt- 
ings made according to sample, and on the 15th of October informed 

(x) Hadley v. Baxendale, 9 Ex. 341; 23 L. J. Ex. 179. 
ly) France v. Gaudet. L. R. 6 Q. B. 199; 40 L. J. Q. B. 121. 
(z) Hinde v. UddeU, L. R. 10 Q. B. 265; 44 L. J. Q. B. 105. 
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the plaintiff that they could not execute the order by the time 
specified. The plaintiff at once tried to purchase other shirtings 
like those ordered, and being unable to do so, bought shirtings bet- 
ter in quality, but as nearly the same as those contracted for, as he 
was able, at a slightly advanced price, and these he delivered to his 
vendee at the contract price. The price paid by the plaintiff was 
1372. 10s. more than he had contracted to pay the defendants; and 
the goods so purchased were found to be 811 10s. better than those 
contracted for. The defendants contended that the plaintiff was 
only entitled to recover the difference. Blackburn, J., said: — 
" There was no market for this particular description of shirtings, 
" and therefore no market price: in such a case,' the measure of 
"damages is the value of the thing at the time of the breach of con- 
" tract, and that must be the price of the best substitute procur- 
" able." ADd the Court held that the plaintiff was entitled to re- 
cover 137/. 10s. 

In Bergheim v. The Blaenavon Iron Co. (a), in 1875, the 
[*531] *action was to recover damages from the vendor for late de- 
livery. The contract was for 5,000 tons of rails, the delivery to 
commence by the 15th of January, and to be completed by the 15th 
of May. " In the event of the makers exceeding the time for de- 
livery above stipulated, they shall pay, by way of fine, the sum of 
la. tid. per ton per week." The defendants delivered the iron in 
May, June, July, August, and September, and the Court held that 
the fine ought to be calculated from the time at which the contract 
ought to have been completed, viz., the 15th of May. 

In The Elbinger Actien-Geaellacluifft v. Armstrong (6), in 1875, 
the defendant had contracted to deliver C6G sets of wheels and axles, 
for shipment from Hull; the first 100 sets were to be delivered by 
the 15th of April, and were not so delivered. The plaintiffs, before 
entering into the contract, had informed the defendant that the 
wheels were for delivery to a Russian company, under penalties. 
The plaintiffs were unable to procure other sets of wheels, and paid 
the Russian company one rouble for each day's delay of each set of 
wheels, amounting to 100J. 13s. No question was left to the jury, 
but the Judges directed a verdict for this amount to be entered for the 
plaintiffs. Blackburn, J., delivering the judgment of the Court, said: 
" If we thought that this amount could only be come at by laying down 
" as a proposition of law that tho plaintiffs were entitled to recover the 
" penalties actually paid to the Russian company, we Fhould pause 
" before we allowed tho verdict to stand * * * If tho Judge 
" had told the jury expressly that the penalties as such could not be 
" recovered, but that tho plaintiffs were entitled to such damage as 
" in their opinion would bo fair compensation for tho loss which 

(a) Bergheim v. The Blaenavon Iron Co., L. R. 10 Q. B. 319; 44 L. J.Q. B. 92. 

(b) EUtingcr Adien-GeacUftehaffl v. Armstrong, L. R. 9 Q. B. 473; 43 L. J. Q. 
B. 211. Sec also Gr&ert^BorgnU v. Nugent, 15 Q. B. D. 85. 
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" would naturally arise from the delay, including therein the proba- 
" ble liability of the plaintiffs to damages by reason of the breach 
" through the defendant's default of that contract to which, as both 
"parties knew, the defendant's contract with the plaintiffs 
" *was subsidiary, the direction would not, at all events, have [*532] 
" been too unfavourable to the defendant" 

In the case of the Hydraulic Engineering Co. v. McHaffie (c), in 
1878, the plaintiffs, who contracted to supply a " gun-powder pile 
driver " to Justice, sub-contracted with the defendants to make a 
part of the machine, telling them that the machine was to be deliv- 
ered to Justice by the end of August, and it was agreed in the sub- 
contract, which was made about the end of July, that the defendants 
were to finish that part " as soon as possible " (d). The defendants 
did not deliver the part until the end of September, when Justice 
refused to accept the machine, and as it was unsaleable, it was of 
no value except as old iron, and it was agreed that the defendants 
should take it The defendants' only excuse for the delay was that 
they had not in their employ a workman competent to do the work 
Field, J., held that the plaintiffs were entitled to recover for the ex- 
penditure they had uselessly incurred, and for the loss of profit 
upon their contract with Justice, and this judgment was affirmed 
by Bramwell, Brett, and Cotton, L.J J. 

Interest. 

The remaining question is, whether, when one party does not pay 
a debt owing to another, the other can recover interest on the money 
so. detained, or damages for its detention: as where the vendee re- 
fuses to pay for goods which have been delivered to him. There 
were many cases on this subject in the early part of the century, 
not always in harmony, and the law is not quite free from ambiguity 
at the present date; but the general rule is now quite settled in ac- 
cordance with the dictum of Abbott, C. J., in the case of Higgins v. 
Sargent (e), in 1823. " It is now established as a general principle, 
" that interest is allowed by law only upon mercantile securities, 
"or in those cases where there has been an express promise 
*" to pay interest, or where such promise is to be implied [*533] 
" from the usage of trade or other circumstances." 

Although it is here stated that interest is recoverable on mercan- 
tile securities, it is probably more exact to say that where interest 
has not been expressly contracted for on the face of the instrument, 
it is not recovered as such, but as damages for the detention of the 
debt, to which, on mercantile securities, the plaintiff is generally en- 

(c) Hydraulic Engineering Co. v. McHaffie, 4 Q. B. D. 670. 

(d) For the meaning of these words, see AUtoood v. Emery, 1 C. B. N. S. 110; 
26 L. J. C. P. 73. 

(c) Higgins v. Sargent, 2 B. & C. 348. 
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titled by the usage of trade, but at the discretion of the jury (/). 
And if the defendant undertook to give his acceptance, and then 
refused to do so, the plaintiff is entitled as if the acceptance had 
been given (g). 

There is no difficulty where the promise to pay interest is an ex- 
press one, as in Harrison v. Allen (h), in 1824, where the defendant 
had jewellery sent to him, on the understanding that if he did not 
return it within twelve months he should pay a certain price for it, 
with interest. The jury gave interest, and the Court refused to dis- 
turb the verdict 

In the case of Johnson v. Bland (i) in 1760, and Parker v. Hutch 
inson (fc), in 1796, the Court probably considered there was an im- 
plied contract to pay interest 

The general rule is that the plaintiff is not entitled to pay in- 
terest; and from the following cases it will be seen that there is no 
implied promise to pay interest where there has been a sale of goods, 
money lent, or a balance of an account struck, nor does it make any 
difference that the debt was a sum certain payable on a given day 
(J), or that the sale was on credit, or that the plaintiff had demanded 
the money. 

[*534] Thus in Chalie v. Duke of York (m), in 1806, the plaintiff, 
iii the course of dealings with the defendant, had supplied him with 
wine. In 1880 the account showed a balance in favour of the plain- 
tiff, on which he claimed interest, but Lord Ellenborough, C.J*, re- 
fused it. 

In Haviland v. Bowerbank (n), in 1807, Lord Ellenborough again 
refused to allow interest on certain sums of money belonging to the 
plaintiff in the defendant's hands, which the plaintiff had demanded 
two years before the action. 

In Gordon v. Swan (o), in 1810, the contract was for the sale of 
150 tons of copper at 842. a ton, " payable at six months," the question 
was whether interest could be recovered from the expiration of the 
six months. It was argued for the plaintiff that the fixing of a 
particular day for the payment for the goods, showed an intention 



(/) Cameron v. Smith, in 1819, 2 B. & A. 305 ; In re Burgess, in 1818, 8 Taunt. 
660 : Kecne v. Reene, in 1857, 3 C. B. N. S. 145 ; 27 L. J. C. P. 28. For interest 
on a mortgage deed, see In re Roberts 14 Ch. D. 49. 

(g) Slack v. Lowell, in 1810, 3 Taunt. 157 ; Porter v. Palsgrave, 2 Camp. 472 ; 
Attwood v. Taylor, in 1840, 1 M. & Gr. 280 ; Marshall v. Poole f 13 East., 98 ; Davis 
v. Smith, 8 M. & W. 399. 

(h) Harrison v. Allen, 4 Bing. 4. 

(i) Johnson v. Bland, 2 Bur. 1086. 

(Jfe) Parker v. Hutchinson, 3 Ves." 133 ; Mountford v. Willcs, 2 B. & P. 387 ; 
Arnott v. Redfern, 3 Bing. 360. 

(/) Per Holroyd, J., in ffigginsw Sargent, 2 B. & C. 352 ; Cook v. Wood, L. R. 
7 E. & I. Ap. 27. 

(m) Chalie v. Duke of York, 6 Esp. 45. 

(n) Haviland v. Bowerbank, 1 Camp. 50 ; Bernales v. Fuller, in 1810, 2 Camp. 
426. 

(o) Gordon v. Sican, 2 Camp. 429 ; 12 East, 419. 

(2256) 



Ch. IV.] INTEREST. 385 

to pay interest from that date. Bat the Court, one of whom was 
Lord Ellenborough, 0. J., refused to allow it. 

The credit is for the benefit of the purchaser, it is an agreement 
between the parties that until the expiration of the credit, the pur- 
chaser shall not be sued for the money. It is not a promise by im- 
plication to pay interest from the expiration of the credit 

The case of Calton v. Bragg (p), in 1812, has been often cited as 
an authority. At the trial it appeared that there was a running 
account between the plaintiff and defendant, and that the plaintiff 
had from time to time supplied the defendant with goods, and lent 
him sums of money. The defendant had paid for the goods and 
repaid the sums lent, but refused to pay the interest, for which this 
action was brought Lord Ellenborough, 0. J., Grose and Bay ley, 
JJ., held it could not be recovered It was contended on the plain- 
tiffs behalf that interest should be paid, because the lender would 
otherwise lose the benefit which he might have *derived [*535] 
from the use of his capital, and that the lender ought in equity to 
be put in the same situation as if he had applied his principal to 
his own use, Grose, J., said: "It is the lender's own fault if he 
"do not contract for interest when he advances the money " (q). 

In the year 1833 an Act, 3 & 4 Will. 4, c. 42, was passed, enact- 
ing by s. 28, "that upon all debts or sums certain, payable at a 
"certain time or otherwise, the jury on the trial of any issue, or on 
" any inquisition of damages, may, if tbey shall think fit, allow in- 
" terest to the creditor, at a rate not exceeding the current rate of 
" interest, from the time when such debt or sums certain were pay- 
" able, if such debts or sums be payable by virtue of some written 
"instrument at a certain time, or if payable otherwise, then from 
"the time when demand of payment shall have been made in writ- 
" ing, so as such demand shall give notice to the debtor that inter- 
"est will be claimed from the date of such demand, until the term 
" of payment Provided that interest shall be payable in all cases 
" in which it is now payable by law." 

There appear to be very few reported cases on this section. In 
Taylor v. Holt (r), in 1864, the defendant wrote to the plaintiff, 
" Could you do me the favour to lend me 10J. until Monday." The 
plaintiff never gave any notice that he should claim interest; and 
the Court held that this was not a debt " payable by virtue of some 
written instrument at a certain time." It seems clear that such a 
request, although it forms part of the contract for the loan, when 
read by itself apart from what took place afterwards, does not make 
the debt payable at a certain time. The offer, for any thing ap- 

(p) Calton v. Bragg, 15 East, 223. 

(q) Higgins v. Sargent, in 1823, 2 B. & C. 348 ; Shaw v. Picton, in 1825, 4 B. 
Sc C. 723; Page v. Newman, in 1829, 9 B. & C. 378 ; Foster v. Western, in 1830, 
6 Bing. 709 ; Fruhling v. Schroder, in 1835, 2 Scott, 144 ; Rhodes v. Rhodes, in 
1S60, 29 L. J. Ch. 418. 

(r) luylor v. Holt, 34 L. J. Ex. 1 ; 3 H. & C. 454, n. 
25 coy. OP SALE. (2257) 
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peariog on the face of it, might or might not have been accepted 
with a modification as to time: as Bramwell, B., pat it, it "was not 
" a written intrument which sets forth an obligation to pay at a cer- 
"tain time." 

[*536] *Geake v. Boss (*), in 1875, was an action for goods sold 
and delivered. The plaintiff had supplied coal to the Treweatha 
Mine Co., and had written to the defendant, the secretary, " I must 
now give you notice that if my account with this mine be not set- 
tled on or before the 1st day of November next, I shall instruct my 
solicitor to take the necessary proceeding to recover the money this 
oompauy owes me ;" and this was held by Lord Coleridge, C. J., 
and Grove, J., to be a sufficient demand, and notice that interest 
would be claimed (t). 

Id Buncombe v. Brighton Clvb Co. (u) y in 1875, the plaintiff sup- 
plied furniture for the defendant's hotel on the terms " one third in 
cash, and bills at six and twelve months for the balance." The de- 
fendant failed to pay the whole of the third in cash on delivery, but 
paid the unpaid part later on, and the question was whether the 
plaintiff was entitled to interest on the unpaid part The judges 
differed as to the meaning of the words of the section "payable by 
virtue of some written instrument at a certain time." Mellor and 
Lush, JJ., being of opinion that the section does not require that 
the actual day should be ascertained upon the face of the instru- 
ment, but that it was sufficient if the basis of the calculation by 
which it could be made certain was to be found jn the instrument. 
Blackburn, J., took a different view, but said, whatever the law is, 
in fairness " wherever there is a debt at all it should bear interest, 
" unless there is some strong reason to the contrary" (<r) J 



(0 



Geake v. Ross, 44 L. J. C. P. 315. 

See also Hill v. South Staffordshire By. Co., in 1874, L. R. 18 Ex. 154 ; 43 
L. JF. Ch. 556 ; and Ward v. Eyre, in 1880, 15 Ch. D. 130, as to what is a " de- 
mand," and a " debt or sum certain payable," Jessel, M. R., saying that a de- 
mand for the balance of an account, is not a demand for a "debt or sum certain 
payable." 

M Duncombe v. Brighton Club Co,, L. R. 10 Q. B. 371 ; 44 L. J. Q. B. 216. 
(x) See also Lord Cairns' remarks in Rodger v. Comptoir d'Escompte de Paris, 
LR.3P. C. C. 475 ; 38 L. J. P. C. 30 ; and 1 <& 2 Vict, c 110, s. 17, for inter- 
est on judgment debts. 
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A. 
"ABOUT " 

meaning of, 216, 222, 223 

ABSOLUTE AUTHORITY, 
to take possession, 344 

ACCEPT, 

when vendee is bound to, 484, 491, 495, 500. 501 

a refusal to, must be made within a reasonable time, 503 

rights to refuse to accept, or to deliver are mutual, 507 

ACCEPTANCE AND RECEIPT. See also Frauds, Statute of. 
difference between "acceptance" and "receipt," 17, 30 
what constitutes an acceptance, 17 
what constitutes an actual receipt, 25 
carrier not an agent to accept, 17, 22, 139 
See Constructive Possession, Capacity. 

ACCOUNT, 

running, between vendor and vendee, 331, 402 
See Payment. 

ACTION AT LAW, 

property may pass by, 163 
to recover the price, 485 

to recover back money paid, 178, 180, 184, 234, 493, 506 
for damages where there was a breach of warranty, 499 
or set-off where there was a breach of warranty, 499 
against the vendor for not delivering, 485, 493 
against the vendee for not accepting, 485, 494 
where performance is impossible, 485 

where either party refuses to perform his part before the time for per- 
formance has arrived, 485 
where credit has been given, 200, 488 
for breach of warranty, 200, 452, 497 
for specific performance, 492 

"AD IDEM," 

parties not, 107, 165, 16$ 

ADULTERATION OF FOOD, 241 n. 

AFTER-ACQUIRED PROPERTY, 

promise to assign, 136, 247, 269 

AGENT, 

broker is an, for both parties, to sign, 78 
authorized to sign under the Statute of Frauds, 72 

the signature to the memorandum under Statute of Frauds 
may be the signature either of the party himself or of his 
agent, 67 
one contracting party cannot be an agent to sign a memorandum of a 
contract for the other, even if expressly authorized sed quaere, 72, 73 
(2259) 
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*** The figures refer to the [*] pages between brackets, 
AGENT— continued. 

is liable on a contract made in his own name, but evidence may be given 

to show that his principal is a party too, 54, 86 
setoff of a debt due from the agent, against a debt due to the principal, 

87 
authorized to make a contract, and merely authorized to sign a memo- 
randum of one made, distinction between, 73, 74 
revocation of agency under Factors Acts, 434 
definition of agent under the Factors Acts, 435 
to forward, may become an agent to hold for the vendee, 351, 364 
the carrier does not lose his lien by becoming so, 367 

giving samples, part delivery, &c, are no more than evidence of an 
agreement to hold the residue as agent of the vendee, 370 
merely authorized to take possession of goods can maintain no action in 
his own name for any wrong done to the goods, 388 
unless he is the assignee of a bill of lading, 389 
consigning to a principal, 219, 222 n., 286, 323 
principal consigning to an, 144, 286, 320 
vendor's agent may stop in transitu, 322, 323 
measure of damages 'where an agent consigns to a principal, 512 
•'intrusted," who is under the Factors Acts, 428, 433, 437 
a merchant's clerk is not, 431 n. 
a wharfinger is not, 436 
insolvent, purchasing for a solvent principal, 464 
See also Auctioneer, Broker, Factob, Bailee, Capacity, Stop- 
page in Transitu. 

AGREEMENT, 

what agreements are within Statute of Frauds, 1. See also Fraud©, 

Statute of. 
executed, and executory, defined. Introduc. ix., 123, 124 n., 259 
between vendor and purchaser may be equivalent to an actual delivery, 

though the goods remain in the vendor's custody, 25, 336 
between holder of goods and purchaser may terminate the transitns, 351, 

367 
between consignor and carrier may prevent goods in the hands of carrier 

from ever being in transitu, 142, 380 
between consignor and carrier, eft ect of on vestingof property 140. See also 

Capacity. 
to sell goods may amount to a bargain and sale, or remain executory, 

128 
to assign after-acquired property, 136, 247, 269 

when the undertakings of the vendor and vendee are independent and 
» when dependent, 447, 470 
operation in law of an agreement for Bale, 243 
where the parties intended to contract, but by mistake had not done so, 

165 
entered into by means of a fraud, 164 

for sale remains executory whilst any conditions precedent are unful- 
filled, express conditions, 124, 171, 196 
implied conditions, 171 
rules for ascertaining what are, 175. See Contract of 
Sale. 

"ALL FAULTS," SALE OF, WITH, . * 

meaning of, 498 

ANTECEDENT DEBT, 

pledge for an, under the Factors Acts, 441 
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ANTICIPATION OF THE TERMINATION OF THE TRANSITUS, 
371 

APPARENT AUTHORITY, 441, 461 
APPARENT POSSESSION, 426, 441, 461 

APPROPRIATION OF GOODS. See also Bargain and Sale. 
meaning of, 128 n. 

of specific goods, requisite to make a bargain and sale, 124 
made by mistake, 135. 

may be made subsequently to the contract, 128 
may be by the assent of both parties, 129, 132 
or by the determination of an election, 133 

is generally made by delivery to a carrier, 130, 138, 141, 142, 144 
effect of the form of the bill of lading, 142, 144 
stoppage in transitu, effect of, 459, 480, 484 
invoice is evidence of intention to appropriate goods, 143 
of proceeds of a particular consignment to meet certain bills, 269, 270, 
271 

" APPROVAL," 

sale on, 141, 196, 205, 501, 503. See also Sample. 
where the vendee did more than was necessary to ascertain the qual- 
ity, 23 

" ARRIVAL, ON," 

meaning of, 230. See Conditions Precedent. 

"ARRIVE, TO," 

meaning of, 231, 232. See Conditions Precedent. 

ARTICLES, PERISHABLE, 
resale of, 468 

"AS SOON AS POSSIBLE," 
meaning of, 225, 226 

ASSENT, 

by vendee to appropriation by vendor, 129, 132 
implied by keeping the goods, 503 

by keeping the brokers note, 85, 105, 107, 109, 111 
induced by fraud, 164 
where the parties were not ad idem, 165 

of warehouseman or carrier to hold as bailee of the vendee. See Capac- 
ity, Acceptance under Frauds, Statute of, Warehouseman. 

ASSIGN, 

whether a mere covenant to, is effectual to pass any interest, 137, 247 

ASSIGNEE OP BILL OF LADING, 

may acquire greater rights than his assignor had, 385, 398 
where he has n otice of other bills of lading, 409 
is unaffected by equities between vendor and vendee, 410 
equitable, 268, 293 
subject to equities, 272, 299, 303 
of bills of lading, 385, 388, 391, 398 
by a mere holder or thief, 392 
where there is no document of title, 386 
of after-acquired property, 136, 247, 269 
of a debt, 268 

notice of, to debtor or holder of securities, 272 
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AUCTION, 

sales by, are within the Statute of Frauds, 2 
conditions of sale must be referred to, 45 

AUCTIONEER, 

is an agent authorized to sign a memorandum so as to bind both parties, 
74, 75, 76 

but not to make a contract, 74 

is not authorized by the purchaser to sign any contract, except that con- 
tained in, the conditions of sale, 74, 75 

a purchaser cannot vary such a contract when signed by proof of agree- 
ments entered into by word of mouth at the time of the auction, 75 

an auctioneer's clerk is not an agent to sign, 76 

AUTHORITY, 

to appropriate goods to the contract, 129 
confers no right of property, 388 
apparent, to dispose of goods, 441, 461 
absolute, to take possession, 344, 380 
conditional, to take possession, 347, 380 

to deliver possession, 347, 380 
when acted upon, 344 
when revocable, 341, 344 
coupled with an interest, 341 

to receive, conferred by the indorsement of a bill of lading, 388 
See Dock Warrants. Delivery Orders. Bill of Lading. 
Possession. 

AXLES, 531 

B. 

BACON, 116, 278 

BAILEE OF GOODS, 

on trusts, holds them strictly on the trusts, 270 

notice to, of the assignment, 272 

his privity of contract with the bailor is not transferred by a sale of the 
goods by the owner, 272, 334, 389 

when he assents to hold the goods for the purchaser, it is an executed de- 
livery for all purposes, 25. See Capacity. 

may make himself liable to both parties, 142, 143 

effect of his wrongful refusal to assent to a transfer, or to deliver, 142, 143, 
311, 334, 346, 375, 376, 388 
See Constructive Possession, Possession, Warehouseman. 

BAILMENT, 

and sale, difference between, 163 

BALES, 232 

BANKERS DRAFT, 

effect of purchaser not giving a, 152, 456 
See Conditions Precedent, 201 

BANK NOTE, 

purchase of, 170 

BANKRUPTCY, 

positions of trustee in, purchaser for value and execution creditor con- 
trasted, 461 n. 

where bills are in tbe hands of third parties, and both drawer and ac- 
ceptor are bankrupt, 273, 303 
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BARGAIN AND SALE. See also Conditions Precedent. 
definition of, Introduction, ix., 124,n., 259 
parties do not contemplate a, until the specific goods are agreed upon. 

123, 124 
isprimd facie a sale for cash on delivery, 43, 124, 171, 448 
but may be on credit, 171, 452 

the parties may introduce any conditions they please, 124, 171, 
196, 198 
transfers the property without delivery, 124, 128, 259 
but not an absolute indefeasible property, 313 
a second bargain and sale by a purchaser not in possession transfers no 

more property than he had himself, 386 
unless there was an assignment of a bill of lading, 385, 398 
or a sale in market overt, 170, 461 
or a sale of coins, or bills of exchange, 426 

or where the original vendor has clothed the person selling with 
apparent authority to sell, 441 

BARGE, 184 

BARK, 179 

BARLEY, 154, 194, 206, 331, 521 

BARTER, 

definition of, Introduction, ix. 
case of, 163 

BEANS, 324 

BEEF, 400 

"BELIEVED" TO BE A CERTAIN QUANTITY, 
meaning of, 219 

BILL OF LADING, 

what it is, 388, 389 

differing from quantity actually shipped, 218 

tender of two of a set of three bills of lading, 240 

assignment of, 385, 398 

was not formerly an assignment of the contract, 389, 390 

assignee of, is now a party to the contract, 389 

Bills of Lading Act of 1855, 390 

it operates as an assignment of the goods, 391, 400 

it operates as a delivery of the goods themselves in the same circum- 
stances, 392—397 

distinguished from an assignment of an interest in the goods. 385. 391. 
401, 403 

consideration for the assignment, a pre-existing debt, 406 

effect of reindorsement, 390 n. 

must be bond /We, 409 

assignee not affected by equities of which he had no notice, 409, 410 

pledge of, 385, 406, 411 

drawn in three parts, rights of successive pledges, 411 

effect of indorsement of, on the right to stop in transitu, 385, 398 

effect of retention of, by purchaser, 152 

keeping possession of. for a long time is evidence of acceptance under 
the Statute of Frauds, 37 

in blank, 149 

Lickbarrow v. Mason, case of, 394 

unstamped, 161, 330 
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BILL OF LADING— continued, 

a holder who has no interest in the goods cannot confer any by indors- 
ing, 392, 398, 403 
vendee by assigning, may give a greater right than he possesses, to the 

extent of destroying the vendor's right to stop in transitu, 392, 396 
where consignors take bill of lading deliverable to their own order, they 
do not intend to pass property to the consignees, 143 et seq., 154 

BILL OF EXCHANGE, 

acceptance of, not always a condition precedent to the passing of the 
property, 149, 156, 171, 201, 449 

drawn against certain consignments, 269. See also Equitable Inter- 
ests and Assignments. 

is primd facie a conditional payment only, 327 

drawn for too large an amount, 203 

but may be an absolute discharge of the debt, 328 

where vendor is paid by bill, and is not liable on the bill, he is paid in 
every sense of the word, 330 

where he is paid by acceptance of third person, 332 

BILLS OF LADING ACT OF 1885, 390 

BILL OF SALE, 

memorandum of the terms on which a warfinger's warrant was pledged 

does not require to be registered as a, 426 n. 
Registration under the Act, object of, 426 n. 

BLEACHING POWDER, 474 

BOILERS, 189 

BONA FIDE, 

sale not, Twyne's case, 461, 462 # 

BONES, 21, 116 

BOOK, BROKER'S, 81. See also Brokers. 

entry in, whether the memorandum of the cqntract, 83 

BOUGHT AND SOLD NOTES. See also Brokers. 

no particular form necessary, 84 

usual forms of, 

where the broker on the face of them acts as a broker, 84 
where the broker on the face of them acts as a principal, 86 

where the names of both parties appear on each note, 85 

where the name of one party only appears, 85 

where one of the notes was altered by the broker, 93 

where one note only was delivered, 94 

where the bought and sold notes differed, 94, 97 

where there was one sold and three bought notes, 100 

an action may be brought on one note only if it is a sufficient memoran- 
dum, 108, 111, 112 

where the bought and sold notes agreed, but differed from the contract 
entered into by correspondence, 113 

BRANDY, 21, 148 

BREACH OF CONTRACT. See also Remedies for Breach op Contract. 
what is meant by a, 484 

date of, where the contract was to deliver by instalments, 520 
election to consider a refusal to perform made before the time for per- 
formance as a, 485 
damages for, 508. See also Damages. 

(2264) 



INDEX. 

*♦* The figures refer to the [*] pages between brackets. 
BRICKS, 182 

BROKERS, 

generally, 78 f 

customary authority of, 79 

are subject to customs of trade, 82 

control of mayor and aldermen of the City of London over, 80 

Relief Act of 1870, 80 

formerly bound to keep a book, 81 

whether the entry in the book is the memorandum of the contract, 83 

etseq.,106. 
effect of the note as a memorandum, where the names of both buyer and 

seller appear on each note, 85 
where the name of one party does not appear on the note, 85 
where one note only has been signed, it is not, although complete, a 

memorandum, where the authority to the broker was conditional on 

bis signing both notes, 86 
where a broker makes the note in his own name, he is personally liable, 

87 
a party having a set-off against a broker dealing as a principal, has the 

same set-off against the real principal, 87 
distinction between a broker dealing as a principal, where he is known 

to be a broker, and where he is not known to be a broker, 88 
have no right to make themselves parties to the contract, 88 
nature of their authority as agents to sign a memorandum within 17th 

section of Statute of Frauds, 89 
keeping the note is evidence that authority has been given to the broker 

to sign it, 85, 105, 107, 109, 111 
where the broker altered the sold note, 93 
where the broker delivered one note only, 94 
where the bought and sold notes differed, 94, 97 
where the notes agreed, but there was no signed entry in the broker's 

book, 96 
where there was one sold and three bought notes, 100 
where a broker signs a contract he was not authorised to make, 106 
an action may be brought on one note only, 108, 111, 112 
whether a principal has a right to refuse the sale note when tendered by 
the broker, 92, 109 
or to disapprove of the purchaser's name, 110 
one party cannot authorise the broker to bind both, 111 
extent of his authority, 106 
where the bought and sold notes set %ut a contract which differed from 

the contract agreed upon by correspondence, 113 
distinction between evidence of a contract and evidence of compliance 

with the Statute of Frauds, 114 
there may be any number ot memoranda all equally originals, 114 

See also Agent. 

RRUSHES, 33 
BULLOCKS, 31, 134, 522, 523 
BUTTER, 24, 152, 326, 345 
BUYER. See Pubchaser. 



C. I. F., 

meaning of 222 n. 

CABLE BARS, 226 
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CANDLES, 65 

CAPACITY IN WHICH A PERSON HOLDS GOODS, 335 

where a bailee or warehouseman holds as agent for the vendee, 25 

where the vendor holds as agent for the vendee, 26, 334 et aeq. 

where the vendor holds as agent for a sub-purchaser, 336 

where the vendor is also a warehouseman, 31, 340 

where a carrier holds them as agent for the vendor, 142, 321, 380 

whether a carrier holds them as agent for the buyer, or as an agent to 

forward, 351, 357, 367 
where a carrier is also a warehouseman, 364 
change of capacity depends upon the assent of both parties, 364 
part delivery to purchaser, taking samples, &c., is merely evidence of 

the capacity in which the residue is held, 344, 370 
evidence of warehouseman's assent to hold as bailee of the purchaser 

need not be writing, 344 

See Estoppel. Possession. Warehouseman. 

"CARGO" OF A CERTAIN QUANTITY ORDERED, 
meaning of, 217, 218, 221, 223 
when lost, at whose risk, 231, 234, 245, 489 
two ordered, one not according to contract, 223 

CARRIAGE, 3, 23, 61 
CARRIAGE-POLE, 523 

CARRIER, 

is not an agent to accept, but is an agent to receive, 17, 22 

delivery to, generally passes the property to the purchaser, 130, 139, 
235,246 

but not always, 17, 140 et aeq. 

reservation of the jus disponendi, 142 

where goods are sent by, it is generally the vendor's interest not to pass 
the property, 142 

vendor's duty generally ceases on delivery to, 235 

where the carrier holds the goods as agent for the vendor, 142, 380 
the vendor does not necessarily lose his lein, 321 

where the carrier holds the goods as agent for the vendee, 351, 364 
the carrier does not lose his lien by becoming so, 367 

whether the carrier holds the goods as an agent to forward, or as bailee 
of the purchaser, 351, 357, 367 

where a carrier is also a warehouseman, 364 

part delivery by a, to the purchaser, taking samples, &c, is merely evi- 
dence of the capacity in which the residue is held, 370 

change of capacity depends upon the assent of both parties, 364 

goods in the hands of a. See Stoppage in Transitu. 

effect of a tortious taking from a, by a consignee, 375 

tortious refusal of a, to deliver, 143, 334, 375, 376, 388 

CASH. See Conditions Precedent as to Payment, 200 

CATTLE, 31, 134, 522, 523 

CHAIRS, RAILWAY, 486 

CHAMPAGNE, 529. See Wine. 

CHARACTER. See Capacity. 

CHARGE, 

on after-acquired property, 138, 247, 268. See cUbo Pledge. 

CHARIOT, 3, 23 
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CHARTERED, VESSEL, BY PURCHASER, 

goods, on board a, are generally in transitu, 351, 352 

CHARTER PARTY, 

effect of, on transitus, 352 

CHEESE, 65 

CHIMNEY GLASSES, 64 

CHINA CLAY, 38 

CIDER, 505 

CIGARS, 30, 337 

CIVIL LAW, 

broker's books, 102 n. 

effect of, on passing the property, 242 

founded on two principles, 
a fixed price in money, 242 
delivery necessary to pass the property, 242 

contrasted with English law, 243 

a contract of sale without delivery merely created obligations in per- 
sonam, 244 

a perfect sale transferred the risk, but not the property, before delivery, 
247 

in English law delivery not necessary to pass the property, 243, 250 

in Scotch law and Roman, delivery is necessary, 242, 244 n. 

maxim, "Res perit domino" is ambiguous, 245 

specific performance, 260 

right of vendor to retake possession: revendication, 314, 381 

CLAY, 38. See Bbicks. 
CLOCKS, 77 
CLOTH, 227 

COAL, 161, 212, 219, 234, 357, 519, 536 

CODE NAPOLEON, 102 n. 
revendication, 314, 381 

COFFEE, 289, 357, 465 

COIN, 

purchase of, 170 

concurrent acta, 237, 447, 470 

CONDITIONAL AUTHORITY. See Authority. 
to take possession, 347 
to warehouseman to deliver, 348 

CONDITIONS PRECEDENT, 171—241 
to the passing of the property, 

the parties may agree that the property shall not be transferred 
until the happening of a condition, 174, 196 
the property will not pass until the conditions have been performed. 
174 i~ » 

delivery is generally not a, 172, 173 
payment is generally not a, 172, 173. See Ckkdit. 
the goods must be specific, 124 

but may be made so after the date of the contract by the election of the 
vendor, 128 

"(2267) 



396 INDEX. 

*♦* The figures refer to the [*] pages between brackets. 
CONDITIONS PRECEDENT— continued. 

whether a stipulation is a condition precedent or not, depends on the in- 
tention of the parties, 174, 198 
rules of law for ascertaining the intention when implied, 174, 175 

1st rule, where anything has to be done by the vendor to put goods 
into a deliverable state, the doing of such thing is presumed to be 
a condition precedent, 175 
2nd rule, where anything has to be done by the vendor to ascertain 
the price, such as weighing, the weighing is presumed to be a con- 
dition precedent, 175 
cases illustrating these rules, 176 — 190 
completion of a chattle made to order is, generally, a condition prece- 
dent, 183 

the property, however, may pass presently if the parties so agree, 

184 
intention that price shall be paid before completion affords an 
argument that the parties intended the property also to pass, 
184 
cases illustrating this, 184 — 189 
where the things to be done by the vendor are such as may be 
done after the goods are in a deliverable state, the performance is 
not a condition precedent, 190 
tender of the goods is, generally, a condition precedent to the right 
to payment, 485 
estoppel, property by, 190—196. See also Estoppel. 
Pickard v. Sears, 190 
representation by a warehouseman that he holds goods to order of 

plaintiff, 191 
warehouseman may make himself responsible to both parties, 195 
where two delivery orders were given for the same consignment, 
195 
express conditions precedent ; generally, 196 — 201 

a condition precedent may cease to be such and may become availa- 
ble as a warranty, 200, 501 
conditions may be precedent to the right to possession and delivery, 

172, 173, 198—230, 347, 380, 485 

payment is usually a condition precedent to the right to possession, 

141, 171, 172 
where a carrier intervenes, 142, 143 
goods sent on approval, 141, 196, 205, 501, 503 
payment is not a condition precedent where credit is given, 172, 

173, 200 

waiver of a condition precedent, 200, 485 

where the performance has become impossible, 230, 485 

prior to the performance of the condition the purchaser has no inter- 
est in the goods, 196 

sale by sample, 196 

whether a stipulation is a condition precedent or a warranty is a 
matter of law, 198. See also Warranty. 

where a covenant goes to the whole of the consideration it is a con- 
dition precedent, 199 

distinction between a condition precedent and a warranty, 200, 
210, 501 

there may be a condition precedent without any warranty that it 
shall be performed, 489 
as to payment, 201 — 205 

cash, 171, 172, 200 

by giving a cheque or an acceptance, 156, 202, 226, 231, 237 

for each instalment, 205. See atop below. 
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CONDITIONS PRECEDENT— continued. 

as to quality and condition, 205 — 215 
goods packed with other goods, 209. 
iron bars to be stamped, 211 
merchantable condition, 207, 212 
right to inspect, 205 
right to measure, 205 
sales by sample, 205. See Sample. 
as to quantity, 215 — 224 
"about" 216, 222,223 

cargo " believed " to be a certain quantity, 219 
" cargo " of a certain quantity ordered, 223. 
by instalments, 217, 219, 470 

instructions to an agent to purchase and ship a certain amount, 220 
" more or less," 215 
"say," 216 n. 
"say about," 216 n. 
"say not less than," 216 n. 

shipping documents and quantity actually shipped differing, 218 
" small cargo," 223 

two cargoes ordered, one tendered not according to contract, 223 
as to time, 224—230 

" as soon as possible," 226 

delivery "April 17, complete 8 May," 227 

" forthwith," payment in fourteen days, 226 
within last fourteen days of March, 225 
goods to be shipped " directly," 226 
"forthwith," 226 
"immediately," 226 
"to-morrow," 226 
" month " meaning of, 230 

name of vessel to be declared as soon as known, 224 
on arrival of a certain vessel, 224, 230 
payment on receipt of shipping documents, 225, 233 
payment "within one month;" goods demanded before payment, 

226 
shipment within a certain time, 227 
as to arrival and delivery, 230—239 

contract conditional on a double event, 232 

delivery impossible, 230 

"delivered at Harburgh," at a price to include freight ; goods lost 

before arrival at Harburgh, 233 
freight to be paid " on right delivery," 237 
"now on passage," 232 
"on arrival," 231 

payment two months after "landing:" cargo lost, 231 
sale of soda believed to be on board ; other soda subsequently put 

on, 237 
"to arrive per ' Mansfield' ; " goods transhipped to another vessel, 

231 
"to arrive ex * Daniel Grant ' ; " ship arrived, no goods on board, 232 
"to be delivered at Rangoon," 234 
" to be taken from the quay," 239 
other conditions precedent, 239—241 

compliance with the provisions of a statute, 241 
policy of insurance, as to amount of, 239 

property to pass if goods damaged while in possession of the bor- 
rower, 240 
tender of two of a set of three bills of lading, 240 
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CONDITIONS PRECEDENT--«mtfntt«*. 

"to be purchased at a price to cover cost, freight and insurance," 
222 n., 239 
effect of on remedies for breach of contract, 484 
where they have been waived, 485 
or prevented from happening, 485 
or become impossible, 230,485, 591 
vendor has no right to vary contract \y imposing, 143, 348 

CONDITION SUBSEQUENT, 157 

CONSIDERATION FOR THE CONTRACT, 

when the undertaking of either party goes to the whole consideration, 

447, 448 
punctual payment of the price does not generally, 449 

CONSIGNMENT, 

by an agent to a principal, 219, 220, 222 n., 286, 323 

bills drawn against, 269, 275 et acq. 

foreign consignor consigning to an agent in England, course of business, 

144 
by a principal to agent, 286 
by a vendor to vendee, 142, 203 
vendor has no power to vary the, 144, 148 
in return for other consignments, 329 

CONSTRUCTION, 

of a contract, 117, 198, 447 
of documents, 40 

peculiar expressions in a, for jury to say what their meaning is, 47 n. 
every part of a contract must be taken to be material, 117 
undertakings of each party to the, are generally independent, 447 
evidence may be given to show that the person contracting is an agent, 
54 

CONSTRUCTIVE POSSESSION AND DELIVERY, 26, 334, 335, 345, 368, 
370, 415 
See Possession. Estoppel. Capacity. 

CONTRACT OF SALE, 

executed, definition of, Introduction, ix., 124 n. 

executory, definition of, Introduction, ix., 124 

difference between a contract of sale in English and Roman Law, 243 

when required to be in' writing, 1 * 

operation in law of an agreement for sale, 243 

contract to assign after-acquired property, 136, 247, 269 

distinction between a sale and a promise to sell, 247 

parol variation of contracts required to be in writing, 115 

of sale, is primd facie a contract to transfer the property, 171 

substituted, 118. See Substituted Contract. 

rights of the vendor not given by the, 452 

where there was in fact no contract, although there was an intention to 

contract, 165 
where the intention to contract was induced by fraud, 164 
which must be in writing may be rescinded verbally, 115, 119 
where there was a request by one party to postpone delivfry, 116 

See Agreement. Rescission. Construction. 

CONVEYANCE, 

a contract operating as a, 136, 137 
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CONVICTION, 

effect of, 170 

COPPER, 534 

CORN, 91, 133, 155, 163, 289, 322, 410, 494, 514. See also Wheat, Oats. • 

CORRESPONDENCE, 

a memorandum under the Statute of Frauds, 43, 50. See Frauds, 
Statute op, the Memorandum. 

COTTON, 57, 135, 155, 166, 168, 202, 211, 212, 220, 225, 239, 276, 285, 305, 
360, 515 

COTTON TWIST, 366 

COTTON WASTE, 181, 362 

* COUNTERFOIL, 291 

COUNTERMAND, 

of delivery order, when allowable, 341, 314 

a delivery order given to the purchaser by the vendor is transferable and 
irrevocable except on the purchaser's failure, 342 

where there is a condition precedent to the vendee's 
right to possession, 347, 380 
See Authority. 

COVENANTS, 

mere covenant to assign, whether it is effectual to pass any interest in 

the goods, 137 
to assign after-acquired property, 136, 247, 269 
where the performance of the condition precedent has been waived, 200, 

238,485 
where the duty of one party is dependent upon the performance of the 

duty of the other party, 447, 470 
which go to the whole of the consideration are conditions precedent, 199 

COW, 31, 134, 172, 522, 523 

CREDIT, SALE ON, 312, 452 

where nothing is said about the time of payment, 43, 171, 312, 451, 452 
where bills of exchange have been taken in payment, that amounts to a, 

327 
it is for the vendor's interest that the property should have passed where 

there is a sale on, 184 
but not where there is a delivery to a carrier, 142 
vendor's rights arise on buyer's insolvency, 454 
effect of on right to stop in transitu, 326 

possession, 312 
on expiration of credit, vendor's rights revive, 458 
through broker, vendor has a right to return note within a reasonable 

time, 92, 110 
where credit is given, payment is not a condition precedent, 200 

CREDITOR, EXECUTION, 

position of a purchaser for value, and of a trustee in bankruptcy con- 
trasted with a, 461, n. 

CROCKERY, 209 

CROPS, 

whether goods are within the 17th section of the Statute of Frauds, 5 et 
seq. 

See also Emblements, and Frauds, Statute of 
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CULASSES, 52 

CUSTOMS AND USAGES OF TRADE, 102, 109 
effect of on written contracts, 41 
are judicially taken notice of where trade has been long established, 80 

CUTCH, 278 

D. 

DAMAGES, 508—532 

are the usual remedy where there is a failure by either party, 493, 511 
to be recoverable they must have been contemplated by both parties at 
the time of entering into the contract as the probable result of the 
breach, 510 
Hadley v. Baxendale, 508 
but query, where either party gives notice to the other after the date of 

the contract of the probable result of a breach, 510 
the market is the best evidence of value generally, 511, 512 
the reselling price is the best evidence of value sometimes, 512 
loss of profits cannot be recovered as such, but may sometimes be recov- 
ered as damages, 512, 524. 527, 532 
interest, generally speaking, can only be recovered as damages, 513 
cases where there was no market to refer to as a test of value, 520 
breach as to equity, 520 
breach as to time, 524 
in tort and contract, the same, 494 
where an agent consigns to a principal, 512 
where there has been a request by a vendee to postpone delivery, 121 

DEBT, 

assignment of, 268 
See Equitable Assignments. 

DECLARATION, 

of name within a certain time, 222, 224, 227, 230 

DELAY, 

when evidence of acceptance, 
undue, 473 

DELIVERABLE STATE, 

property will not generally pass until the goods are in a, 474 

DELIVERY 

by instalments, 219, 470 et seq. 

failure to take, 219, 470 
failure to pay for each, 205, 470 
effect of a request by one party to postpone, 116 
into purchaser's own sacks, 134, 162, 180, 181 

cart, 180 
on board purchaser's own ship or ship chartered by him, 134, 156, 352, 

357 
to a carrier, 

is in general the same as delivery to a purchaser, 17, 130, 139, 235, 

246 
but not always, 17, 140 
reservation of the jus disponendi, 142 
does not necessarily destroy the lien, 321 
wrongful refusal to deliver, 142, 143, 334, 388 

See Gabbier. 
not necessary to pass the property in English law, 142, 172, ^43, 259 
necessary to pass the property in Roman and Scotch law, 242, 244 n. 
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DELIVERY— continued. 

vendee may alter the place of, 371, 376 
insolvency after part, 474 

to purchaser or hid agents or assignees terminates vendor's rights in the 
goods absolutely, 313 

and terminates his right to stop the goods in transitu, 
333 
freight to be paid " on right delivery," 237 

vendor is relieved from obligation to deliver when delivery becomes im- 
possible, 230, 485, 591 
what is a constructive delivery, 334. See also Constructive Posses- 
sion. 
of part of the goods, effect of, 344, 370 
to be at a particular place to include cost, freight, and insurance 

is not a contract to deliver at that place, 233, 246 
of a substituted cargo, 237 
whether necessary for a pledge, 388 n. 
to be made " anywhere," 225 

at a particular place, 226 
See Conditions Peecedent as to dkliveby. 

DELIVERY ORDER, 415—426 

acceptance and receipt of a, does not amount to an acceptance and 

receipt of the goods, 25 
assignment of a, is not an assignment of an interest in the goods, 418 

under the Factors Act of 1877, 439 
contrasted with bills of lading, 415 
effect of indorsement of a, on vendor's rights, 418, 439 
is not a negotiable instrument, 415 , 

where two are given for the same goods, 195 

DEMAND, 

of payment before day named for payment, 469 

DEPENDENT AND INDEPENDENT COVENANTS AND UNDERTAK- 
INGS, 449, 451 

DEPOSIT ON TRUST. See also Equitable Interests and Assignments. 
of goods, 269, 270 

DERRICK, 528 * 

"DIRECTLY," 

meaning of, 226 

DOCK WARRANT, 415—426 

assignment oi a, effect of on the vendor's rights, 418, 439 
contrasted with bills of lading, 415 
not a negotiable instrument, 415 
See aim Delivery Obdeb. 

DOCUMENT OF TITLE, 

definition of, by the Factors Act, 439, n. 

E. 

EARMARKED, 

where goods are, vendee must accept, 501 
funds, 269 

EARNEST, 

Statute of Frauds, 39 

EAU DE COLOGNE, 37 

26 con. of sale. (2273) 
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ELECTION. See also Pboperty, 129 

determination of an, appropriates goods, 128, 1 33 

delivery to a carrier is, generally, a determination of an, 17, 130, 139, 
235, 246 
but not always, 17, 140, 142 
distinction between mere intention to appropriate and determination of 

a right of election, 130 
appropriation is irrevocably determined when once the election has been 

made, 130 
to consider a refusal to perform as a breach, 485 
to rescind the contract, 471 

EMBLEMENTS. See also Fbatjds, ^STATUTE OP. 

what they are, 11 
ENGINES, 

steam, 188, 189, 496 
threshing, 524 
ENGLISH AND ROMAN LAW CONTRASTED, 242—267 

See Civil Law. 
EQUITABLE INTERESTS AND ASSIGNMENTS, 268—310 
Creation of Equitable Interests, 
in a specific fund, 268 
in after-acquired property, 247, 269 
goods must be specific, 136 
deposit of goods upon trust, 269 
bills drawn against a consignment, 269 
the bailee holds the goods strictly on the trusts, 270 
cases on the subject, 275 
Assignments of Equiiabe Interests, 
good in equity, bad at law, 271 

often said to occur where bills drawn against goods have been in- 
' dorsed away, 271 
evidence of, 272 
the privity is between the assignee and the assignor, not between 

the assignee and the bailee, 272 
is subject to equities affecting the interest, 272, 299 
notice of assignment to the holder of a fund, 272. 
equitable estoppel 273 
cases on the subject, 293 
Ex parte Waring, the rate in, 303 
cases on the subject, 304 
EQUITIES, 

between vendor and vendee, assignee of bill of lading unaffected by, 410 
assignee of an equitable interest is subject 

to, 272, 299 
but not where the intention was that the 
* assignment should be unaffected by, 303 

EQUITY OF REDEMPTION, 

vendor can only stop his own interest, i.e., the, 406 
ESTOPPEL, 190—196 

equitable interest created by, 273 

may make a bailee answerable to two parties, 195 

prevents a party from averring the truth, 191 

but not as against a stranger, 191 
reasons of, 191 

vendor who has given a delivery order which has been indorsed to a third 
party, is not estopped, 418 
See Conditions Pbbcedent. 
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EVIDENCE, 

a party's own statements are evidence against him, 190 

extrinsic, 47 

invoice is, of intention to appropriate goods, 144 

of what the terms of agreement of sale are, 144 
part delivery to purchaser, taking samples, &c., is evidence of the capa- 
city in which the residue is held, 344, 369, 370 
Sec Marking. 
of assignment of equitable interests, 272 
vendor retaking possession is not, of intention to rescind, 472 
market price is the best evidence of value, 511 
reselling price is, sometimes, evidence of value, 512 
of intention to abandon or rescind the contract, 470, 475 
of the character in which a person holds goods. See Capacity. 
parol, to show who are the parties to a contract, 54, 80 

to explain technical or conventional terms, 47 
rules of, in construing written documents are not interfered with by 
Statute of Frauds, 40 

EXCHANGE OF GOODS, 163—173, Introduction, ix. 

EXCHANGE, BILL OF. Sfee'BiLL of Exchange, Cbedit. 

EXECUTED AGREEMENT, 

definition of, Introduction, ix., 124 n. 

EXECUTION CREDITOR, 

positions of an, a purchaser for value and a trustee in bankruptcy con- 
trasted, 461 n. 

EXECUTORY AGREMENT, 

definition of, 124 n., Introduction, ix. 
instance of, 5 

the property is transferred, generally speaking, the moment the appro- 
priation has been made, 128 

EXPECTATION, WORDS OF, 216, 232. 

EXTRINSIC EVIDENCE, 47 

F. 

F.O.B. 

meaning of, 158, 362 

FACTORS ACTS, 426—441 

FACTORS, 

definition of, 435 

agent * intrusted, ' who is an, 428, 430, 432, 433, 437 

with goods may sell to one who has notice of agency, 

430 n. 
with goods or documents of title, may pledge to one 

who has notice of agency, 431 
with goods, who ships them in his own name to a con- 
signee who has not notice of agency, shall be taken 
to be the true owner, 431 n. 
with documents of title, may sell or pledge to one who 
has not notice of agency, 426 n. 
a sale by a vendor who has retained the documents of title is as valid as 
if he were an agent intrusted, 432 
by a vendee who is in possession of the documents of title is as 
valid as if he were an agent intrusted, 432 
(2275) 
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FACTORS— continued. 

document of title, what is a, 439 n. 

. indorsement of any, has now the same effect in defeating the ven- 
dor's rights as the indorsement of a bill of lading, 439 
goods or documents of title substituted, or deposited in exchange, 440 
negligence in allowing a person to remain in possession of goods or doc- 
uments of title, 441 
pledge for a further amount, of goods already pledged, 441 
revocation of factor's authority, 434 
special instructions to a factor, effect of, 441 

stoppage in transitu does not exist between principal and factor except 
where factor has acted as vendor also, 320 

FAILURE. See Breach of Contbact. 

FAILURE OF CONSIDERATION, 449 

"FAULTS, WITH ALL," 

sale of goods, meaning of, 498 

FIDUCIARY RELATION, 269 

FL FA., 

emblements may be seized under a, 11 

FIRE CLAY, 180 

FIXTURES 

are not goods within the Statute of Frauds, 13. See also FRAUns, 
Statute of. 

FLAX, 126, 147, 149, 224 

FLEECES, 491 

FLOUR, 53, 59, 165, 193, 504 

FOLLOWING TRUST FUNDS, 269 

FOREIGN CONTRACT OF SALE, 

cannot be enforced here if it comes within Statute of Frauds, sed qusere, 
2n. 

"FORTHWITH," 

meaning of, 226 v 

FOUND PROPERTY, 
purchase of, 169 

FRAUD, 

intention to contract induced by, 164 

sale vitiated by, under statute of Elizabeth, 460 

FRAUDS, STATUTE OF, 
seventeenth section, 1 

auction sales are within, 2 

contract is not made void, but cannot be proved, 2 

difference between the 4th and 17th sections, 5, 6 

distinction between contracts for work and labour, and for the sale of 

goods, 15 
contracts within may be rescinded verbally, 119 
what contracts are within the 17th section, 1, 5 
sales by auction, 2 
contract made verbally abroad, 2 n. 
goods not ready for delivery, sale of, 3 
Lord Tenterden's Act, 4 
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FRAUDS, STATUTE OF— continued. 

goods, wares, and merchandise, 1, 2, 4, 5 
choses in action are not, 2 
fixtures are not, 13 
fructus industrials, 14 
emblements, what are, 11 n. 
are not goods until severed from the land, 11 
sale of, does not create an interest in the land, 11 

whether sales of things attached to the soil are within the statute de- 
pends on the intention of the parties as to the time of passing the 
property, 5, 8 
contracts for sale of things whilst attached to the soil cannot be a sale 

"ot goods, wares, and merchandise," 5 
pass to executors not to heirs, 11 
Marshall v. Green: tests laid down by Brett, J., 14 
growing hops, 6 

grass, 7, 14 
timber, 8 
potatoes, 9, 12 
turnips, 10 
fruit, 11 
acceptance and actual receipt, 17 
both are necessary, 16 
distinction between, 30 

delivery to a carrier or on board ship, is an actual receipt by the pur- 
chaser, but not necessarily an acceptance, 17, 22 
acceptance, what constitutes an, 17 

where the vendee unpacked and examined goods sent on approval, 23 

must be with intention of taking possession as owner, 20 

may be presumed from delay, 23 

not necessarily presumed from goods having been unpacked, 23 

may be before receipt, 24 

of part of goods only, 22 

by keeping a sample, 17, 18 
by vendee without vendor's assent, 24 

by vendee on other terms than those on which vendor is willing to 
deliver, 24 
actual receipt, what constitutes an, 25 

delivery to a purchaser is not the same thing as acceptance and receipt 

by a purchaser, 38 
removal by purchaser, 25 
vendor's lien on some part of the goods must have been parted with, 25, 

34, 37 
where a third person holds the goods, 25, 35 
where the vendor keeps possession, 26 
where the purchaser marked the goods, 27, 33 
where the vendor is also a warehouseman, 31 
where the vendor sold to his factor who had possession of the goods at 

the time of the sale, 34 
where the purchaser furnished the materials for making the thing sold, 

33 
where the vendee resold the goods, 26, 34 

where the vendee keeps possession of the documents of title for a long 
time, 37, 38 
earnest, what is, 39 

part payment need not be in money, 39 
memorandum, the, 40 

when a contract is reduced to writing, the parties cannot show that the 
contract was something different, 40 
(2277) 
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FRAUDS, STATUTE OF— -continued. 

construction of, the same as of all other documents, 40 

when parol evidence is admissible, 41, 43, 54 

difference between a letter written for purposes of showing that the 

bargain is at an end, and one which recognises it as still subsisting, 63 
letters written for purpose of repudiating the contract may be good as a, 

62, 65 
a proposal in writing with parol proof of acceptance is sufficient, 65 
must be in existence at the time of action brought, 44 
may have been made after the contract was made, 114 
not necessary that the memorandum should be addressed to party who 

is to take advantage of it, 44 
there may be any number of memoranda all equally originals, 114 
the memorandum may be on separate pieces of paper, 44 
what is a sufficient reference of one part to another, 44 
where a bystander makes the memorandum, 41 
where made up of correspondence, 43 
where on separate pieces of paper, 44 
where conditions of sale were unsigned, 45, 46 
where the name of the vendor was written only on the fly leaf of his 

order book,* 46 
sufficiency of the memorandum, 50 

it must identify the parties and state the subject matter and the price, 

50 
evidence may be given to show that a person contracting in his own 

name is really contracting for another person, 54 
description of a party by which he may be identified is sufficient, 54 
parties' names must be stated, 51, 53 
partnership name, 54 

price must be mentioned if it has been agreed upon, 60 
where contract is silent as to price the law presumes a reasonable price, 61 
telegram a, a sufficient memorandum, 65 
signature of the memorandum, 66 

need only be that of the person to be charged, 66 

signature, what is a, 66 

may be either of the name of the party himself or the name of his agent, 

55, 67 
may be in writing, or in print, or in pencil, and in any part of the 

document, 67, 72 
a mark, if intended as a signature is sufficient, 72 

but not a mere description, 72 
a stamp, if intended as a signature, is sufficient, 72 
where the signature was put upon the memorandum, but not for the 

purpose of recognising the contract, 71 
agent authorised to sign, who is an, 72 

authority need not be in writing, 72 

ratification of authority, 72 

auctioneer, an, 74, 75, 76 

an auctioneer has authority to sign, but not to make a contract, 74 

auctioneer's authority exists only during the sale, 76 

auctioneer's clerk, 76 

distinction between authority to make, and authority to sign a con- 
tract, 73, 74 

whether one party can be the agent of the other, 72, 73 

a broker is an, 78. See Brokers. 
parol variations of written contracts, 115 
a permission to postpone deliveries merely acts as a license, and not as 

the substitution of a new contract, 119 
neither party can bring an action on the altered contract, 115 
(2278) 
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FRAUDS, STATUTE OF— continued. 

nor on the original contract if it has been rescinded, 115 

there may be a parol rescission, 119 

where there is evidence of a subsequent valid contract, that is evidence 

of an intention to rescind the former contract, 119 
where the parties agreed to alter the route by which the goods were to 
be forwarded, 120 
fourth section of, 1 n. 

FREE ON BOARD (F. O. B.), 

meaning and effect of words, 158, 362 

FREIGHT, 

effect of not offering to pay, 146 

payment of; not conclusive as to ownership, 246 

liability of indorsee of a bill of lading for, 390 

FRUCTUS INJHJSTRIALES, 14 

FRUIT, 11, 463 

FULLER, 321 

FURNITURE, 138, 536 

G. 

GAMBIER, 232 
GLUE, 346 
GOAT SKINS, 179 

GOODS, 

lost in transitu, 231, 233 
purchase of, 169 

deposit of, on trust, 269 

none on board, 232 

other goods subsequently put on board, 237 

packed with other goods, 209 

where goods were consigned in return for .goods received, 279, 329 

intrusting with, ace Factors. 

earmarked, 501 
See Appropriation. Authority. Bargain and Sale. Car- 
rier. Conditions Precedent. Consignment. Delivery. 
Pledge. Property. Remedies. 

GOODS SOLD, OR WORK AND LABOR, 
distinction between, 15, 187 

GOODS, WARES, AND MERCHANDISE, 
what these words comprehend, 4, 5 

GRASS, 7, 14 

GROWING CROPS, 5 ei aeq. 

GUANO, 159, 207 

GUINEAS, 276 

GUM SANDRAC, 423 

H. 

HANDKERCHIEFS, 156 
HARDWARE, 131 
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HAY, 7, 26 

HEMP, 43, 63, 94, 231, 365, 516 

HOPS, 6, 21, 49, 63, 77, 136, 209, 215, 339, 455, 496 

HORSES, 28, 29, 30, 32, 43, 46, 59, 495, 497, 506, 520 

HOUR. See Time. ^ 

HOUSEHOLD FURNITURE, 138, -536 

HYPOTHEC, 

Roman law, 257 

HYPOTHECATION, LETTER OF, 145 

L 

ICE, 489 

"IMMEDIATELY," 
meaning of, 226 

IMPOSSIBILITY, 

of delivering, 485, 591 

to deliver goods destroyed, 230 

where goods lost in transit, 231, 233, 234, 489 

where no goods are on board on arrival, 231 

"IN ALL ABOUT," 
meaning of, 223 

IK PERSOKAM, 

contract of sale operates to create obligations, and also as a conveyance 
giving rights in rem, 243 

IK REM, 

rights, 243 

INDEMNITY, 

goods deposited as a security, 269. See Equitable Assignments. 

INDEPENDENT, 

the undertakings of each party to the contract generally are, 447 

INDORSEMENT. See Bill op Lading. 

INFECTIOUS DISEASE, 522, 523 

INSOLVENCY, 

does not entitle the vendor to rescind the sale, 313, 445, 459, 468, 574. 

See Delivery. 
meaning of, 381, 382, n., 474, n. 
of purchaser, vendor's rights arise even if credit has been given, 454 

after part delivery where credit has been given, 474 
where bills are in the hands of third parties and both drawer and ac- 
ceptor are insolvent, 273, 303 
See Lien. Stoppage in Transitu. Remedies. 

INSPECTION. See Sales by Sample. 
right to, 205, 206, 209 
where the sale was of a specific cargo, 207. 
an illusory one, 214 
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INSTALMENTS, 

verbal request to postpone delivery of, 116 et seq. 
failure to deliver by regular, 217, 219, 470, 472 
failure to pay for or to deliver or accept, 470, 472 
payment for each instalment as delivered, 205, 470 
payment by, as the work progresses, effect on transfer of the property, 
185 

INSURANCE, POLICY OF,* 

whether assured had any property in goods insured, 132, 136, 159 
payment of, not conclusive as to ownership, 246 

INTENTION TO PASS THE PROPERTY, 
rules for ascertaining the, 175 
See Bargain and Sale. Property. Conditions Precedent. 

INTENTION TO RESCIND, 471, 475 

vendor taking possession is not evidence of, 472 
See Remedies. 

INTEREST, 

equitable, 247, 268 

in land within the 4th section of the Statute of Frauds, 1, 11 

payment of, on a fund arising out of a sale of goods is evidence that the 

fund is not held on trust for the consignor of the goods, 290 
when it may be recovered, 532 
on mercantile securities, 532 

when there is a promise to pay, express or implied, 533 
as a general rule it cannot be recovered, 533 
See Equitable Interests and Assignments. 

"INTRUSTED," 

meaning of in Factors Acts, 428, 430, 432, 433, 437. See Factors. 

INVOICE 

effect of retention of, by purchaser, 152 

is evidence to show what were the terms of the contract, 144 

signed, not a memorandum under the Statute of Frauds, 77 

IPECACUANHA, 94 

IRON, 104, 119, 120, 121, 136, 173, 207, 217, 240, 332, 435, 473, 475, 476/479, 
488, 517, 518 

IRON BARS, 

stamp on, 211 

IRON CASTINGS, 361 

IRON ORE, 479 

J. 

JEWELLERY, 19 

JUDICATURE ACT, 

assignment of a debt, 271 

JUS DISPONENDI, 142 

JUS IN REM AND IN PERSONAM, 243 

K. 

KNAPSACK STRAPS, 525 
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L. 

LAMP, 22 

LAND, 

interest in within the 4th sect, of Statute of Frauds, 11 
contract relating to, if varied, and a new contract be substituted, the 
new contract most be in writing, 117 

LAUNDAULET, 3, 23, 61 

LAW MERCHANT, 317 

LEAD, 365 

LETTERS. See Fbauds, Statute of. The memorandum, 40 etseq. 
of credit, 285 

LICENCE 

to seize after-acquired property, 300 
distinction between a contract and a, 119 

LIEN. See also DELIVERY. 

definition of, 142, n. 445 

for freight, carrier's, 367, 377, 379 

not lost where carrier holds as bailee of the purchaser, 367 

nor where the carrier holds as bailee of the vendor, 321 

is lost by delivery to a carrier, 321 

or to the purchaser's warehouse, 35 
vendor's, must be gone before there can be an actual receipt, 25, 36 
vendor's rights are greater than a, 313, 445 
over the proceeds of goods deposited on trust, 276 
where an agent consigns to his principal, 287 

LINEN, 168, 321 

LINSEED, 153, 208, 405, 481, 613 

LINSEED CAKES, 226 

LOST PROPERTY, 

purchase of, 169 

M. 
MACHINERY, 24, 131, 132, 137 
MAIZE, 227, 282, 306, 476 
MALT, 90, 191 
MANURE, 522 
MARBLE, 52 

MARKET OVERT, 

purchase in, 169, 170, 42$, 461 

MARKET PRICE, 

best test of value in assessing damages, 511, 513, 520 

MARKING GOODS, 

with purchaser's name is not conclusive evidence of delivery to him, 344 t 

369, 370 
with purchaser's name is evidence of acceptance and receipt, 21, 27, 32, 

33 

MASTERS OF SHIPS. See Carries. 
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MATS, 126 

MEASUREMENT OF GOODS, 32 
right to, 206 

MEMORANDUM IN WRITING UNDER STATUTE OF FRAUDS. 
See abo Frauds, Statute of. 
generally, 40 

-what is a memorandum sufficient to satisfy the statute, 44 
what is a sufficient signature, G6 
who is an agent authorized to sign, 72 

MERCANTILE LAW AMENDMENT ACT, 1856, 

as to the rights of a surety to stop in transitu, 326 
for the delivery of specific goods, 492 

MERCANTILE SECURITIES, 
interest on, 532 

MERCHANTABLE CONDITION, 207, 212 

MERCHANT, LAW, 

formerly distinct from common law, 317 

MILL, 24, 137 

MISTAKE, 

if there be a, as to the thing sold, there is no contract, 166 

the person with whom the contract is made, there is 
no contract, 167 

"MONTH," 

meaning of, 230 

« '* MORE OR LESS," 

meaning of, 215, 220, 222, 228 

MUSICAL BOX, 240 

MUTUAL, 

rights of vendor and vendee are; where vendee may refuse to accept, 
vendor may refuse to deliver, 507 
See Remedies. 

N. 

NAME 

to be declared within a certain time, 222, 224, 227, 230 

NAPHTHA, 223 

NEGLIGENCE, 

in allowing a person to remain in possession of goods or documents of 
title to goods, 441 

NEGOTIABLE SECURITIES. See Bill of Lading, Dock Warrants, De- 

LIVEBY ORDERS. 

NOILS, 491 

NOTES, BOUGHT AND SOLD, 
forms of, 84, 86 
j&e BROKERS. 
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NOTICE, 

given to broker instead of to principal, 227 
of assignment of a debt to a debtor 272 
of stoppage in transitu, to whom to be given, 361, 383 
' of agency under Factors Acts, 426 
See Factors. 
sub-sale for value without, of first sale, 461 

"NOW ON PASSAGE," 
meaning of, 232 

NUTS, 60 

O. 

OAK PINS, 3 

OATS, 132, 134, 166, 228, 349, 469 

OBLIGATIONS, 

rights in personam, 243 

OIL, 99, 125, 127, 168, 207, 223, 224, 225, 231, 338, 350 

OIL CAKE, 504 

OPERATION, 

of a contract of sale according to English and Roman law, 243 

ORE, 162^ 479 

OWNERSHIP 
reputed, 

OXALIC ACID, 210. 

P. 

PACKING 

goods ordered with others not ordered, 209 

PAROL VARIATIONS, 

of contracts required to be in writing, 115—122 

question of fact whether parties intended to rescind original contract, or 

to enter into substituted one, 115 
where there was a request by one party to postpone delivery, 116 

PART OF THE GOODS, 

taking possession of, not constructive possession of the whole, 344, 369, 
370, 371 
See Delivery. 

PAWN. See Pledge. 

PAYMENT. 

demand of, before day named for payment, 226, 469, 472 
is not a condition precedent where credit is given,' 200 
but becomes so where the vendee is insolvent, 474 

See Credit. Conditions Precedent as to Payment. 
part, under Statute of Frauds, 39 
part, does not affect stoppage in transitu, 326 
what amounts to, 328 n. 
by the acceptance of a third person, 332 
where a vender elects to take payment in some other form than cash, 

328 n. 
whether taking a bill amounts to, 327, 328 n. 
by return consignments, 329 

See Remedies. 
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PEAR TREES, 11 
PENALTY, 241 
PEPPER, 222 
PEPPERMINT OIL, 134 

PERISHABLE ARTICLES, 

resale of, 468. See Remedies. 

PETROLEUM, 223 

PHOSPHATES, 522 

PILE-DRIVER, 532 

PLEDGE. See Factobs. 

without delivery, 387, 388 

of bill ot lading, 385 et aeq. 

distinction between a pledge and a sale of a bill of lading, 390 n. 

of dock warrant, 415 et seq. 

of delivery order, 415 et aeq. 

where goods were substituted for those pledged, 449 

where goods were pledged for an antecedent debt, 440 

for less thanftheir value and subsequently for 
the balance, 441 
letter of hypothecation, 145 

PLEDGEES, 

rights of, where bill of lading is drawn in three parts, 411 

POLE OF CARRIAGE, 523 
PORK, 116, 278 - 

POSSESSION, 

meaning of, 333 
constructive 

where the vendor agrees to hold as agent of the vendee, 26, 334, 
335 
the vendor is also a warehouseman, 340 
the goods were in a bonded warehouse of which tha defend- 
ant had one key, 347 
a carrier agrees to hold as agent of the vendee, 25, 325 357, 

367, 368, 370, 415 
a carrier agrees to hold as agent of the vendor, 142, 321, 380 
whether a carrier agrees to hold as agent for the buyer, or as 

an agent to forward, 351, 357, 367 
the carrier is also a warehouseman, 364 
the goods are in the hands of a warehousman and authority 
has been given to the vendee to take possession, 341 
absolute authortty to take possession, 344 
assent of the warehouseman to hold as agent of the vendee 
is sufficient, 344 
is to be implied from a transfer in the warehouseman's 

books, 344 
or where silence indicates assent, 344 
but not from weighing at the vendors request, 346 
where the vendor enters a sub-vendee's name in his books, 
347 

assent need not be expressed in writing, 344 
whether the warehouseman is justified in withholding his 
assent, 346. See Wbongful Refusal to Deliver. 
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POSSESSION— continued. 

conditional authority to take possession, 347 
assent of warehouseman not to be assumed until the conditions 
have been performed, 347. 
provided the vendor had the right to impose the conditions, 

348 
conditions as to weighing, 348 

as to payment on delivery, 350 
revocation of authority, 341 

effect of taking possession of part of the goods, marking the goods, &?., 
whether it amounts to a constructive taking possession of the whole, 
344, 369, 370, 371 
effect of credit on the right to, 312 
vendor retaking, is not evidence of an intention to rescind, 472 

POTATOES, 9, 12, 117, 162 

POTHIER, 

extracts from, 165, 244 248 

PRICE, 

must be fixed, in Roman law, 242 

but not in English law, 242 
must be mentioned to make a memorandum sufficient under Statute of 

Frauds, if it had been agreed upon, 60 
paid, recovery back of, 178, 180, 184, 234, 493, 506 
property may not pass until it has been agreed upon, 174, 242 
market is best evidence of value in some cases, 511, 513, 520 
re-selling, is evidence of value in some cases, 511 
reasonable price will not be presumed where some particular price has 

been agreed upon, 60 
where part of has been paid and the purchaser becomes insolvent, 455 
the purchaser may be bound to pay the price whether the property has 

passed or not, 237, 245, 488 
See Remedies. 

PRINCIPAL AND AGENT. See Agent. Brokebs. 

evidence may be given that a contract made by an agent was made for 

his principal, 54, 55. 56 '• 
principal consigning to an agent, 144, 286, 320 
agent consigning to a principal, 219, 222 n., 286, 323 
instructions to an agent to purchase and ship a certain amount, 219 
insolvent agent purchasing for solvent principal, 464, 465 

PRIORITY, 

of successive pledgees of a bill of lading, 411 
between assignees, of a debt, 272 

PRIVITY OF CONTRACT, 272, 334, 389 

PROFITS, LOSS OF, 512, 524, 527, 532. See also DAMAGES. 

PROMISE TO ASSIGN, 

after-acquired property, 136, 247, 269 

PROMISE TO PAY INTEREST, 
not implied, 533 

PROMISE TO SELL, 

and a sale, distinction between, 247 
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PROPERTY, 

Generally, 

after-acquired, promise to assign, 136, 247, 269 

appropriation of goods to contract may be subsequent to date of contract, 

128 
by estoppel, 190—196. See also Estoppel. 

distinction between cases where there was a contract and cases where 
there was no contract, although there was an intention to contract, 165 
effect of delivery to a carrier. See Carrier. Delivery. 
fraud, effect of on intention to pass the property, 164 
purchaser may agree to pay for property whether it has passed or not, 

274, 388 
purchaser's right of, is not destroyed by his being at default, 457 

nor, it seems, by stoppage in transitu, 459, 480, 484 

but it seems to be deleasible by a power of resale, 464 

right of, transferred by a bargain and sale without delivery, and without 

payment, 142, 172, 243, 259 

but till delivery or payment,,the right of property is not absolute, 142 

risk is no test of, 245 

the purchaser may assign his right of property in an undivided quan- 
tity, 127 
and may by indorsing a bill of lading render such an assignment 
indefeasible, 385. See Bill of Lading. 
Election to appropriate goods to the contract, 
exercise of right of, 129, 133 
despatching goods to the vendee, 131 
packing the goods, 131 
filling bottles and weighing, 134 
putting the goods into the vendee's sacks, 134, 162 
putting the goods on board ship, 135 
where the trucks passed off vendor's premises on to railway company's 

line, 136 
where the warehouseman, set apart the goods for the vendee, 136 
Property passes without delivery by English law, 123, 128, 142, 172, 242, 259 
but by delivery only in Roman law, 244 
but not until the goods are made specific, 124 

or fit for delivery, 174 
where goods are put on board purchaser's own ship, 134, 149, 153, 156, 

161, 352, 357 
by delivery to a carrier, 17, 130, 139, 235, 246 

but not always, 17, 140, 142 
on determination of an election, 128, 133 

but not where it is a sale of an undivided part of a larger bulk, 125 
• nor where there is a mere covenant to assign after-acquired goods, 136 
nor where carrier agrees to hold the goods as bailee of the vendor, 142, 

321, 380. See Capacity. 
passing of the property may be conditional, 171. See Conditions 

Peecedent. 
contract of sale is prima 4 facie a contract to pass the property at once, 

144, 171, 173 
effect of fraud on the passing of the, 164 
effect of mistake on the passing of the, 165 
payment by instalments, effect of, on, 185. See Instalments. 
it is the vendor's interest to pass the property where there is no carrier, 
141 

but otherwise where there is a carrier, 142 
vendor may prevent delivery to the carrier operating to pass the property 
by taking the bill of lading in his awn name, 142, 203 
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PROPERTY— wmtfwtted. 
Bill of lading, what it is, 388, 389 

vendor has no power to vary the consignment, 144, 148 

cases on the effect of the form of the bill of lading on the passing of the 

property, 145-163 
form of, is not conclusive, 159, 160 
but no property is transferred by the mere indorsement of a bill of 

lading, 390, 392 
where the property has passed purchaser must accept, 495, 500 
where it has not passed purchaser may refuse to accept, 500 
effect of an action at law on, 163 

PURCHASER. 

where the vendor tenders the goods, if the property has passed the par- 
chaser must accept, 495 
and if there was a breach of warranty he may bring his action for dam- 
ages or set-off, 497 
if the property has not passed, purchaser may refuse to accept, 500 
where there is a condition precedent to the vendee's obligation to re- 
ceive or pay, 501 
where the sale is by sample, 501. See Sample. 
right to return the goods, 501 
where the goods are ear-marked the purchaser cannot treat a breach of 

warranty as an unperformed condition precedent, 501 
refusal to accept must be made within a reasonable time, 503 
rights are mutual : where purchaser may refuse to accept vendor may 

refuse to deliver, 507 
effect of purchaser refusing to take away the goods, 465 
default of, does not entitle vendor to rescind the contract, 446, 450, 459. 

See Remedies. 
effect of purchaser not giving a banker's draft punctually, 456. See 

Conditions Precedent as to Payment. 
effect of purchaser in default tendering before re-sale, 457 
on insolvency of, vendor's rights arise even if credit has been given, 

454 
on insolvency of, vendor cannot retake possession, 313 
must be insolvent before stoppage in transitu can arise, 380 
marking goods with his initials, 351 

where both vendor and purchaser repudiate the goods, 366 
takes subject to infirmities affecting the vendor's title, 169, 170, 426, 461 
for value of coins, banknotes, and negotiable instruments, 170 
in market overt, 170 
of a bill of lading, 385 

execution creditor, and trustee in bankruptcy, positions of, con- 
trasted, 461, n. 

Q. 
QUALITY AND CONDITION, 

conditions precedent as to, 205 
breach as to, 520 

QUANTITY, 

conditions precedent as to, 215 

R. 
RAILS, 233, 421, 423, 477, 531 
RAILWAY CHAIRS, 486 

RAILWAY SLEEPERS, 301 
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RATIFICATION, 85, 105, 107, 109, 120. -See also Bbokers. 

READY AND WILLING, 

to tender, pleading, 122, 451, 485 

READY MONEY, 

sale for, 171, 172. See Credit. 

44 REASONABLE TIME, » ft 

meaning of, 225, 226 
return of goods within a, 503 

RECEIPT, UNDER STATUTE OF FRAUDS, 17, 25 

RECOVERY BACK, 

of money paid, 178, 180, 184, 234, 493, 506 

REFUSAL, 

by purchaser to take away the goods, 465 

to accept, 495, 500, 503, 507 

to perform, before time for performing may be considered as a breach, 485 

to accept contract made by a broker, 109 

wrongful refusal to deliver, 143, 311, 334, 346, 367, 375, 376, 388 

RE-INDORSEMENT OF A BILL OF LADING, 
effect of, 390, n. 

REM. RIGHTS IN, 243 

REMEDIES FOR BREACH OF CONTRACT. See also Stoppage in Tran- 
situ. Damages. Interest. 
of the vendor's rights over the goods whilst still in possession, 445 
they arise when the purchaser is in default or is insolvent, 445 
they are greater than a mere lien, 445 

but do not entitle him to rescind, 446, 450, 459. See Resale and Re- 
scission below. 
they probably entitle him to hold the goods as a security, and to resell 
in certain cases, 446, 459 
those rights given by the contract, 447 
as .to the property, 451 

they depend upon whether the duty of one party is dependent 
upon the prior performance of something by the other party, 447 
when covenants are independent, 449 
as to the possession, 451 

where the price is to be paid before delivery, 451 
where the price is to be paid after delivery, 451 
where both the acts are to be done at the same time, 451 
where credit has been given, 452 
those rights not given by the contract, 452 
originated in custom, 453 
they exceed a lien, 454 

and come into operation on insolvency although credit was given, 454 
and after the expiration of the credit, 454, 458 
and although a portion of the purchase-money has been paid, 455 
and on purchaser's default or insolvency, although a sub-sale may 

have been made, 456 
where the purchaser failed to perform a condition precedent to his 

right to the possession, e.g., to give a banker's draft, 456 
where the purchaser failed to pay the price, 457 

where the purchaser had made part payment in bills and was insol- 
vent, 458 
the vendor may retain the goods under the same circumstances as he 
might stop them in transitu, 458 
27 con. OF SALE. (2289) 
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REMEDIES FOR BREACH OF CONTRACT— continued. 

reputed ownership, rights of the vendor's trustee under the Bankruptcy 

Laws, 459 
fraudulent sale, rights of vendor's creditors under the Statute of Elizabeth, 

460 
apparent possession, rights of vendor's creditors under Bills of Sale Acts, 

461, n. 
resale find rescission, 

resale does not operate as an election to rescind, 463, 464, 468, 469, 470 
rescission, effect of as to money paid, 463 

as to the price of goods delivered, 472 
where the purchaser became bankrupt, 455 

where the purchaser was in default as to a portion of the price, 457 
where a power to resell was expressly reserved, 464 
where the vendor refused to deliver by mistake, believing himself to 

be selling to an insolvent purchaser, 464 
where the purchaser was in default in not taking the goods away, 465 
of perishable articles, 468 

where the purchaser was not in default, and the vendor resold, 469 
where* the purchaser was in default in payment, the vendor re-sold, 

and the first purchaser subsequently paid the price, 470 
where the contract was to deliver or pay by instalments, and either 

party was in default, 470 
the contract can be rescinded only where both parties wish to rescind, 
471, 475, 477 
evidence on which one party is justified in concluding that the 

other wishes to rescind, 471, 475, 478 
where the vendor re-takes possession, 472 
where another contract has been substituted, 115 
no distinction between a failure to deliver the first or any subsequent 

instalment, 472 
stoppage in transitu does not amount to a rescission, 480 
where the purchaser refused to pay for each instalment on delivery. 

472 
where the vendor failed to deliver the first instalment, 473 
where the purchaser refused to send for the remaining instalments as 

the first were not according to contract, 473 
where the vendor retused to deliver any further instalments as the 

purchaser had not punctually taken away the first, 473 
where the vendee became insolvent after the delivery of several instal- 
ments, and the vendor then demanded cash on delivery, 474 
where the vendees became insolvent and after a long delay demanded 

delivery, 475, 478 
where the vendee became insolvent, and the vendor resold the goods 

at a loss, and claimed on the estate, 476 
where the vendor was late in the delivery of the first instalment, and 
the purchaser refused to pay. but did subsequently pay, and the 
vendor refused to deliver any further instalments, 477 
where the purchaser refused to accept the first instalment merely on 
the ground that he feared the second would not be shipped in time, 
478 
where the vendor failed to deliver punctually from causes beyond his 

control, 479 
where the purchaser requested the vendor to postpone delivery of the 

first instalment, and the vendor then refused to deliver any, 479 
stoppage in transitu does not amount to a rescission, 480 
where the vendor who had contracted to put a cargo on board the 
purchaser's ship, refused to do so on hearing of the purchaser's in- 
solvency, 481 
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where the goods were sent in two parcels and one only was stopped, 
483 
other remedies of the parties, 484 

effect of a condition precedent express or implied on the rights of the 
parties, 484 
where delivery is impossible by reason of the goods having per- 
ished, 485 
where performance has been made impossible, or has been waived, 

by the party wishing to rely on it, 485 
the parties may agree that a condition shall not be a condition 

precedent which otherwise would have been one, 488 
where either party refuses to perform before the time for perform- 
ance has arrived, the other, may elect to consider the refusal as 
a breach, and is relieved from the performance of any condi- 
tions precedent, 485 
there may be a condition precedent without any undertaking that it 

shall happen, 489 
it is for the person wishing to avail himself of the condition precedent 
to show that it has happened, 491—493 
where the vendor does not tender the goods, 492 
specific performance, 492 

Mercantile Law Amendment Act of 1856, 492 
an action for damages for not delivering is the usual remedy of the 

parties, 492 
recovery back of money paid, 178, 180, 184, 234, 493, 506 
where the vendor does tender the goods, 495 

if the property has passed the purchaser cannot refuse to accept, nor 
return the goods if he has accepted, 495 

even if not according to sample, 496 
the purchasers may bring an action for breach of warranty, 497 
an action may be brought after long delay, 497 
sale with all faults, 498 
no allowance to be made for any defect, 498 
. it is a question for the jury whether there was a warranty or a 
mere commendation, 498 
or the purchaser may set-off his damage against the price when 
sued for the price, 499 
if the property has not passed, the purchaser may return the goods, or 
refuse to accept them, 500 
if he does accept, he may still bring his action for breach of war- 
ranty, 500 
the vendee cannot return the portion delivered, after the time for 

delivering the whole has expired, 501 
if the goods were ear-marked, that is identified as the subject of 
the sale, at the time of the sale, the purchaser must accept them, 
501 
warranty, definition of, 502 

if the vendee elects to return the goods, he must do so in a reason- 
able time, 503 
and in the same condition as he received them, 506 
the remedies of the parties are mutual, where the vendee is not bound to 

accept the vendor is not bound to deliver, 507 
damages, what are, and how measured, 508. See Damages. 
interest, 532 

REMITTANCES. See Equitable Interests ani> AasiGNMENTS. 

RENT. 

payment of, 338, 339, 340, 345. See also Constructive Possession. 
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REPRESENTATION. See Warranty. Estoppel. Remedies. 

REPUDIATING THE CONTRACT, 

letter written for the purpose, is a good memorandum under Statute of 
Frauds. 65 

REPUDIATING THE OWNERSHIP OF THE GOODS. 356. See Remedies. 

REPUTED OWNERSHIP, 459, 461 

RES PERIT DOMINO, ia3, 245 
Scotch law, 247 

RESALE. See Remedies. 

does not operate as a rescission, 463, 464, 468, 469, 470 
power to resell reserved, 464 

RESCISSION. See Remedies, 471, 475, 477 

RESERVATION 

of the jut* disponendi, 142 
of power to resell, 464 

RETAKING POSSESSION, 

of goods by vendor, 472 

RETURN, 

of goods sent on approval must be in a reasonable time. 503 
of broker's note, right to, 109, 111 

REVENDICATION, 314, 381 

REVENUE LAWS, 

compliance with, 241 

REVOCATION. See Countermand. Authority. Factors. Aukxt. 

RICE, 51, 229, 490, 499 

" RIGHT DELIVERY," ON, 

freight to be paid, meaning of, 237 

RIGHTS. Sec Remedies. 
equitable, 247 

in equity, not the same as an equitable interest, 300 
in rem, 243 
in personam, 243 

RISK 

'no test of property, 183. 245, 247, 489 
Scotch law, 247 

ROMAN LAW, 242 

RULE IN EX PARTE WARNING, 273, 303 

RULES, 

for ascertaining whether the parties intended the property to pass where 
they have not expressed their intention, 174 

RUM, 31, 342 

RUNNING ACCOUNT, 275 et mq. } 331 

See. aim Equitable Assignments and Interests. 
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S. 

SALE, 

and bailment, difference between, 163, 173 

on approval, 141. See Sample. 

definition of, Introduction, ix. 

distinction between a, and a promise to sell, 247 

not bond fide, Twyne's Case, 460 

induced by fraud, 164 

SALES BY AUCTION, 

are within the Statute of Frauds, 2 
conditions of sale must be referred to, 45 

SALT, 134, 408 

SAMPLE, 

acceptance by, within Statute of Frauds, 18 
containing a hidden defect, 213 
sale by, 196, 205, 496, 501, 503 

where the sample was not in fact a sample of that which the pur- 
chaser had contracted to buy, 207, 210, 212, 213 
sale on approval. 141 
See aim Inspection. 

"SAY," 

meaning of, 216 n. 

" SAY ABOUT," 

meaning of, 216 n. 

"SAY NOT LESS THAN," 
meaning of, 216 n. 

SCOTCH LAW, 

delivery necessary to pass the property, 244 n. 

SET-OFF, 

action lor damages or, 499. Sec Remedies. 

in contracts made by agents acting as principals, 87 

SHEEP, 23, 197, 494 

SHIP, SALE OF, 185, 186, 187, 188, 308, 498, 521, 524 

delivery on board the purchaser's own, 134, 156, 352, 357. See Deliv- 
ery. 
on arival of a certain, 224 
name of, to be declared, 225. See Conditions precedent as to Time. 

SHIPMENT, 

within a certain time, 227, 229. See Conditions precedent as to 
Time. 

SHIRTINGS, 530 

SHOES, 214 

SIGN, 

agent to, under the Statute of Frauds, 72 

SIGNATURE, 

what is a, within the Statute of Frauds, 66 

SILENCE, 

evidence of acquiescence, 344, 346 

SKINS, 179 
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SLEEPERS, RAILWAY, 301 

SMALL CARGO, 

meaning of, 223 
SODA, 216, 232, 237, 362, 526 

SPECIFIC PERFORMANCE, 
Roman law, 260 
Mercantile Law Amendment Act, 1856, 492 

SPELTER, 157 
SPIRITS, 320 
SPONGE, 20 
STAKEHOLDER, 273 

STAMP 

on iron bars, 211 

STAMP ACT, 

exemption under, 6 

STARCH, 176 

STATUTE, 

compliance with a, condition precedent, 241 
STATUTES, 

13 Eliz. c. 5 (Void Assignments), 460 

29 Car II. c. 3, ss. 4, 17 (Statute of Frauds), 1 

6 Anne, c. 16 (Brokers), 80 

56 Geo. III. c. 60 (Brokers), 80 

6 Geo. IV. c. 94, s. 2 (Factors), 428 n. 
s. 4 " 430 n. 

9 Geo. IV. c. 14, s. 7 (Lord Tenterden's Act), 4 

3 & 4 Will. IV. c. 42, s. 28 (Interest when recoverable), 535 

5 & 6 Vict. c. 39, s. 1 (Factors), 431 

13 & 14 Vict. c. 21, s. 4 (Meaning of word " month "), 230 

15 & 16 Vict. c. 76, s. 3 (Common Law Procedure Act), 493 

18 & 19 Vict, a 3, s. 1 (Bills of Lading Act, 1855), 390 

19 & 20 Vict. c. 97, s. 2 (Mercantile Law Amendment Act, 1R56; 

Specific Performance), 492 
s. 5 (Mercantile Law Amendment Act, 1*56; 
stoppage in transitu by a surety for an 
insolvent buyer), 326 
33 & 34 Vict. c. 60 (London Brokers Relief Act, 1870), 80 
36 & 37 Vict. c. 66, s. 25, sub-s 6 (Judicature Act, 1873; Assignment of 

a debt), 271 n. 
40 & 41 Vict. c. 39, s. 2 (Factors Amendment Act, 1877). 434 
s. 3 " " 432 

s. 4 " " 432 

s. 5 " " 439 

STEAM ENGINE, 188, 189, 496 
STEEL, 22, 205 

STIPULATIONS. See aim Conditions Precedent. 
when independent, 447, 470 

STOPPAGE IN TRANSITU, 311—414 
generally, 311 

history and origin of, 311 — 319 

the purchaser's right to the possession is only a prima facie one, 312 
summary of points established by the cases, 320 
(2294) 
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STOPPAGE IN TRANSITU— continued. 

it is a right which can be exercised only by a vendor or his agent, 320 
where the vendor consigns jointly to himself and a consignee, 32:5, 
. 361 

where the property has not passed to the vendor, 324 
agent who stops must be an agent at the time of stoppage, 325 
whether the surety for an insolvent buyer has the right, 325 
it can be exercised only while the vendor is unpaid, wholly or partially, 
326 
where the vendo» has been partially paid, 326 
where credit has been given, 327 

where payment has been made by bills and they have been nego- 
tiated, 327 
where bills were not due at the time of stoppage, 328 
where the vendor is nbt liable on the bill he is paid, 330 
where the vendor has taken the acceptance of a third person, 332 
where the stopped consignment is in return for goods consigned to 

the vendor, 329 
where there is a running account, 331 
must be exercised whilst the goods are in transitu, 333 — 379 
possession, meaning of the word in this place. 333 
when the vendor's possession ends and the buyer's begins when 

there is no transitus, 335 
such cases not really cases of stoppage in transitu, 335 
where the vendor holds as agent for the buyer, or for a sub-pur- 
chaser, 335 
transitus, meaning of the term, 351 

the goods must be in the hands of an agent to forward, 351, 353 
termination of the transitus, 351 
where goods are delivered on board ship, 351 
where the purchaser sends a ship chartered by himself, 352, 357 
transitus is at end when they are in the hands of a carrier wait- 
ing orders to forward them to some ulterior destination, 354 
where the delivery is f. o. b., 362 
on whom the notice to stop must be served, 362, 3H3 
where the carrier acts as a warehouseman also, 364 
when the carrier consents to hold them as bailee of the buyer, 364 
where both the vendor and vendee repudiated the goods, 366 
where the holder refused to give possession to the purchaser, 367 
where the purchaser's agent touched the goods, and the captain 

promised to deliver when satisfied about the freight, 36* 
where the ship's broker gave an " overside," order for the delivery 

of the cargo, 370 
where the purchaser takes possession of part of the goods, 370 
the termination of the transitus may be anticipated, 371, 376 
where the goods which had been shipped were relanded by order of 
the buyer, 374 
where the carrier wrongfully refused to give possession to the con- 
signee, 376 
can be exercised only when the purchaser is insolvent, 380 
not necessarily bankrupt, 381 
carrier obeys stoppage in transitu at his peril if the buyer be in fact 

solvent, 381 
insolvency, meaning of, 382 n. 
must be on behalf of the vendor with an intention to exercise the power 
as of right, 382 
taking actual possession of the goods is not necessarily a stoppage 
in transitu, 382 
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notice to stop given to holder of goods is sufficient, without tak- 
ing actual possession, 362, 383. 
but such notice must be given to the person having immediate cus- 
tody of the goods, 384 
or to a principal in time to communicate with the servant who nan 
the custody, 384 
the right may be defeated by the assignment of the bill of lading bond 
fide for a valuable consideration, 38 '.—414 

bill of lading is a contract between the shipper and the shipowner, 

:*88 
Bills of Lading Act, 1885, makes the indorsee a party to the contract, 
. 390 

effect of assignment of a bill of lading on the property is the same 
as a delivery of the goods themselves in the same circumstances, 

:»i 

intention to assign an interest in the goods is necessary, as well as 

merely in the bill of lading, 392 
past consideration, assignment for a, 406 
pledge of bill of lading, 406 

the vendor can only stop the equity of redemption, 406 
the indorsement must in gx>d faith, 409 

is unaffected by any equity between vendor and indorser of 
which the indorsee has not notice, 410 
notice to the indorsee or pledgee that the goods have not been paid 

for does not effect his title, 409 
rights of successive pledgees, 411 

See Dock Warrants. Delivery Orders. 

STRAW, 472 

SUBSALE. See Purchaser. Sub-vendee. 

SUBSEQUENT APPROPRIATION, 128. 

SUBSTITUTED CONTRACT, 115 

a request by one party to postpone delivery is not evidence of a, IKS 
is evidence of intention to rescind the earlier contract, 119 

SUB- VENDEE, 

has no greater rights than the first vendee had unless there bean assign- 
ment of a document of title, 127, 157, :*86, 391 

where a portion of the goods have been delivered to, 342, 386. See ftfst> 
Possession. 

where vendor enters sub-vendee's name in his books, receives rent, &o. . 
338—351 

SUGAR, 52, 89, 132, 136, 150, 177, 182, 220, 223, 347, 392, 413, 416, 417, 42<> 

SULPHUR, 497 

SUMACH, 90 

SURETY, 290 

for an insolvent buyer, stoppage in transitu by, 325 
Mercantile Law Amendment Act 326. 

T. 

TAKE AWAY, 

failure to. See Remedies. 
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TAKING POSSESSION OF PART OF GOODS, 344, 369, 370, 371. See 

Delivery. 
TALLOW, 100, 231, 490, 513, 514 
TARES, 29, 505 
TEA, 292, 341, 485 
TEAK, 278 

TELEGRAM, 

a sufficient memorandum to satisfy the Statute of Frauds, 65 

TENDER, 

effect of, by purchaser in default before resale, 457. See Remedies. 
of goods, a condition precedent to the right to payment. 481 

TENTERDON'S ACT, LORD, 4 

TERRA JAPONICA, 494 

THRESHING ENGINE, 524 
machine, 525 

TIMBER, 23, 34, 64, 145, 179, 180, 192, 296, 350, 359 
TIME, 

conditions precedent as to, 224 

on arrival of a vessel not later than a certain day, 224 

name of vessel to be declared, 224 

payment on receipt of shipping documents. 225 

delivery within the last fourteen days of March, 225 

to-morrow, 226 

directly, 226 

immediately, 226 

forthwith, 226 

payment *' within one month," 226 

delivery •' April 17th, complete 8th May," 227 

shipment within a certain time, 227 

month, 230 
See Damages. 

TOBACCO, 110, 241,428, 438 

44 TO-MORROW," 

meaning of, 226 

TORT AND CONTRACT, 

damages in, the same, 49 4 

TRANSFER IN WAREHOUSEMAN'S BOOK, 135, 338 ei aeq. ' 

TREACLE, 51 

TREES. See Timber. 

TRUSTEE IN BANKRUPTCY, 

positions of, a purchaser, for value and an execution creditor contrasted, 
461 n. 

TRUST FUNDS, FOLLOWING, 269 

TRUSTS, 

deposit of goods on, 269, 270. See Equitable Assignments. 

TURNIPS, 10 

TURNIP SEED, 9 

TURPENTINE, 177 
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U. 
UMBER, 204 

UNDERWOOD, 7 

V. 

VALUE. See Purchaser for Value. 

positions of a purchaser for, an execution creditor and a trustee in bank- 
ruptcy contrasted, 461 n. 

VARYING THE CONSIGNMENT, 144, 148, 149, 381 
VEGETABLES, 11 
VENDEE. See PURCHASER. 

VENDOR, 

of goods may hold them as agent for purchaser, 26, 334 
where he holds them as bailee of a sub-purchaser, 336 
where vendor and purchaser repudiate the goods, .'566 
where he is also a warehouseman, 340 

retaking possession of goods is not evidence of intention to rescind, 47*2 
where he does not tender the goods, 492 — 494 
where he does tender the goods, 495 — 507 
See aino Capacity, Remedies, Stoppage in Transitu, Delivery. 

VOID SALE, 

Tivyne's Case, 460 

parties not ad idem, 107, 165, 166 

W. 
WAGON, 33 

WAIVER, 

of performance, of condition precedent, 200, 238, 485 

WAREHOUSE RENT, 

receipt of, 338 et seq. 

WAREHOUSEMAN, 

acting also as factor, 435 

also a carrier, 364 

where a vendor is also a, 31, 340 

estoppel of, 190^196 

where the vendor agrees to hold the goods as bailee of the purchaser, 335 

where the vendor, who was also a warehouseman, accepted warehouse 
rent, 338, 339, 341 

where he gave the purchaser a note stating that he held the goods to his 
order, 340 

where the goods are in the hands of a warehouseman, and the vendor 
gives the purchaser authority to take possession, 341 

where he wrongfully refuses to hold for the purchaser, 346, 367 

where he is not authorized to give possession until after the perform- 
ance of some act, 347 

where he transferred the goods in his books, 135 

WARING, EX PARTE, 

rule in, 273, 275, 303 
WARRANTY, 

what it is, 501, 502 

a condition precedent may cease to be such, and may become a, 200, 501 
distinction between a, and a condition precedent, 200, 210, 501 
it is for the judge to decide whether a term of the contract is a condition 
precedent, or a mere warranty. 198, 199 
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WAX, 322 

WEIGHING, 

a condition precedent to the passing of the property, 174 

WHARFINGER, 

where he weighs goods at the request of the vendee, 346 

WHARFINGERS' RECEIPTS, 41f> 
See afro Delivery Orders. 

WHEAT, 3, 18, 21, 150, 152, 205, 218, 239, 404, 407 
See Oath, Corn. 

WHEELS, 531 

WINDOW FASTENINGS, 187 

WINE, 21, 27, 164, 215, 340, 434, 505, 534 

"WITH ALL FAULTS," 
meaning of, 215 n. 

W(X>L, 35, 47 n., 03, 226, 227, 502 
sheep and goats, 435 

WORDS, 

meaning of, nee the actual Words themselves. 

WORK AND LABOUR OR GOODS SOLD, 
distinction between, 15, 187 

WRONGFUL REFUSAL TO DELIVER, 143, 311, 334, 346, 367, 375, 388 

Y. 



YARN, 309 
ZINC, 422 



Z. 






o 



THE END. 
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